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United States Court of Appeals for the 

District of Columbia 


a Supreme Court of the District of Columbia. 

At Law No. 84896. 

Marietta Myers, Administratrix, Plaintiff, 

vs. 

Jacob B. Spund, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the Supreme Court of the 
District of Columbia, at the City of Washington, 
in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and pro¬ 
ceedings had in the above-entitled cause, to wit:— 

1 Declaration 

Filed December 18 1934 

In the Supreme Court of the District of Columbia. 

At Law No. 84896. 

Marietta Myers, Administratrix, Plaintiff, 

vs. 

Jacob B. Spund, Defendant . 

The plaintiff Marietta Myers, to whom letters of ad¬ 
ministration have been duly granted and issued by the 
Supreme Court of the District of Columbia upon the estate 
of Virginia Pflieger, deceased, as such administratrix sues 
the defendant Jacob B. Spund, and declares as follows: 

That on, to wit, the 20th day of December, 1933, the de¬ 
fendant Jacob B. Spund operated an automobile upon and 
over the streets of the District of Columbia; that it then 
and there became, and was, the duty of said defendant to 
operate said automobile in a careful and prudent maimer, 
and in conformity with the laws, rules, and regulations of 
the District of Columbia. Yet notwithstanding the duty of 
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the defendant aforesaid, and in violation thereof, between 
the hours of eight o’clock P.M. and nine o’clock P.M. on 
the said 20th day of December, 1933, the defendant operated 
said automobile in a negligent, careless and unlawful man¬ 
ner, in and upon that portion of Connecticut Avenue, 
Northwest lying between Porter Street and Rodman Street, 
in that said automobile was then and there operated by said 
defendant without observing or obeying the traffic signal 
maintained at the intersection of Connecticut Avenue and 
Porter Street, Northwest, without maintaining a proper 
look-out for pedestrians, without giving proper and lawful 
warning to pedestrians on and in Connecticut Avenue, by 
operating said automobile at an unlawful and excessive 
rate of speed, without having said automobile under 
2 control, and/or negligently and carelessly failing and 
omitting to divert the course of said automobile or to 
bring said automobile to a stop after he saw, or by the ex¬ 
ercise of reasonable care and prudence could have seen, 
the plaintiff’s intestate in a position of peril, so that by 
reason of the negligence and carelesness of the defendant 
aforesaid said automobile collided then and there with the 
plaintiff’s intestate at a point in or on Connecticut Avenue 
a short distance south of the intersection of that Avenue 
and Rodman Street, with such great force that plaintiff’s 
intestate was injured to such an extent that thereafter on 
the 22nd day of December, 1933, she died from such in¬ 
juries. 

And the plaintiff further says that the said injury to the 
said Virginia Pflieger, which resulted in her death as afore¬ 
said, was such that if death had not resulted therefrom, 
would have entitled her to recover damages of the defen¬ 
dant ; that as her next of kin the said Virginia Pflieger left 
her surviving husband, Charles Henry Pflieger, and one 
child, an infant daughter, Evelyn Marie Pflieger; that the 
death of said Virginia Pflieger was to the damage of said 
Charles Henry Pflieger and Evelyn Marie Pflieger in the 
sum of Ten Thousand Dollars, ($10,000.00.) 

And by reason of the premises and the statute in such 
case made and provided, an action for damages has accrued 
to the plaintiff as administratrix, in the sum of Ten Thou¬ 
sand Dollars, ($10,000.00.) 


JACOB SPUND VS. MARIETTA MYERS. 


3 


WHEREFORE the plaintiff brings this suit and claims 
damages of the defendant in the sum of Ten Thousand Dol¬ 
lars, ($10,000.00), besides costs. 

A. HENRY WALTER 
Attorney for Plaintiff . 


3 Plea 

Filed January 2- 1935 

******* 

The defendant Jacob B. Spund, for plea to the declara¬ 
tion herein, says that he admits the issuance of letters of 
administration to the plaintiff as alleged and that on the 
date mentioned therein he operated an automobile over 
and upon certain streets of the District of Columbia, in¬ 
cluding Connecticut Avenue, Northwest, between Porter 
Street and Rodman Street in said District. 

The defendant denies that an automobile operated by 
him collided with the plaintiff’s intestate at the time and 
place alleged, or at any time or place, and he also denies 
all averments of negligence contained in said declaration. 

The defendant is advised that he is not required to plead 
to the conclusions of law set forth in the declaration, and 
as to all other facts in said declaration alleged the defen¬ 
dant says that he has no knowledge or information thereof 
sufficient to form a belief. 

CLEPHANE & LATIMER 

By J WILMER LATIMER 
Attorneys for Defendant 

Notice of Trial 

Filed February 13 1935 
******* 

To: CLEPHANE & LATIMER, 

843 Investment Bldg., 

Attorneys for Defendant, 

Please take notice that the above-entitled case will be 
calendared for trial. 

A HENRY WALTER 

Attorney for Plaintiff . 
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4 Note of Issue 

1 . The attorneys are as follows: 

A. Henry Walter, 325 Southern Bid"., for the plaintiff. 

Clephane & Latimer, 843 Investment Bldg., for the de¬ 
fendant. 

2 . The title of the action is Marietta Myers, Adminis¬ 
tratrix v. Jacob B. Spund. 

3. The last pleading was filed on the 2nd day of Janu- 
arv, 1935. 

A HENRY WALTER 

Attorney for Plaintiff. 


Memorandum 


February 3—1936. 

Verdict for Plaintiff for $7000.00. 


Supreme Court of the District of Columbia 

Wednesday, March 4, 1936. 

Session resumed pursuant to adjournment, Hon. JAMES 
M. PROCTOR, Justice, presiding. 

#****## 

Upon consideration of the motion filed herein, for a new 
trial, the same having been heretofore duly argued and 
submitted to the Court, it is ordered that said motion be, 
and the same is hereby overruled, and judgment on the 
verdict is ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendant herein the sum of Seven Thousand Dollars 
($7000.00), together with costs of suit to be taxed by the 
clerk and have execution thereof. 

From the foregoing judgment the defendant by his attor¬ 
neys of record, in open Court, notes an appeal to the United 
States Court of Appeals for the District of Colum- 
5 bia; whereupon, an undertaking to act as a super¬ 
sedeas bond is hereby fixed in the sum of Eight 
Thousand Dollars ($8000.00). 
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Memoranda 

March 20—1936. 

Supersedeas Undertaking on Appeal for $8000 approved 
and filed. 


March 24—1936. 

Time to file Bill of Exceptions extended from time to 
time to April 30,1936. 

Assignment of Errors 

Filed April 2 1936 

******* 

Comes now the defendant, Jacob B. Spund, by his attor¬ 
neys, and assigns as errors upon the appeal from the judg¬ 
ment herein in favor of the plaintiff, the following: 

1 . The refusal of the trial justice to grant the defendant ’s 
motion for a directed verdict in his favor at the close of all 
of the evidence. 

2 . The refusal of the trial justice to grant defendant’s 
prayer No. 1. 

3. The refusal of the trial justice to grant defendant’s 
prayer No. 2, as amended. 

4. The refusal of the trial justice to grant defendant’s 
prayer No. 3. 

5. The submission by the trial justice to the jury of the 
issues of fact herein joined in the absence of sufficient evi¬ 
dence to constitute a prima facie case in favor of plaintiff 
upon such issues. 

6 . The submission by the trial justice to the jury 
6 of the issue of the alleged negligence of defendant 
when upon the evidence such negligence could be 
found by the jury only by inference upon an inference. 

CLEPHANE & LATIMER 

By J WILMER LATIMER 

Attorneys for Defendant . 

Service of copy of the foregoing assignment of errors 
acknowledged this 1st day of April, 1936. 

A HENRY WALTER 

Attorney for plaintiff 
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Supreme Court of the District of Columbia 

Monday, May 11, 1936. 

Session resumed pursuant to adjournment, Hon. JAMES 
M. PROCTOR, Justice, presiding. 

**#**•**• 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendant by his attor¬ 
neys presents to the Court his Bill of Exceptions, hereto¬ 
fore submitted herein, and prays that the same be signed 
and made of record, nunc pro tunc , which is hereby accord¬ 
ingly done. 


Designation of Becord 
Filed April 2 1936 

#*-***•**• 

The Clerk of the Court will include in the transcript of 
record upon appeal by the defendant the following: 

1. Declaration 

2 . Plea 

3. Joinder of issue 

4. Memorandum of verdict 

7 5. Memorandum of judgment, notation of appeal, 

and fixing amount of undertaking 

6 . Memorandum of approval and filing of undertaking 
to operate as supersedeas 

7. Memorandum of extension of time for filing bill of 
exceptions. 

8 . Assignment of errors 

9. Bill of exceptions 

10. This designation 

CLEPHANE & LATIMER 
By J WILMER LATIMER 
Attorneys for Defendant. 

Service of copy of the foregoing designation of record 
acknowledged this 1st day of April, 1936. 

A. HENRY WALTER 

Attorney for Plaintiff 
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8 Supreme Court of the District of Columbia. 

United States of America. 

District of Columbia, ss: 

T, FRANK E. CUNNINGHAM, Clerk of the Supreme 
Court of the District of Columbia, hereby certify the fore¬ 
going pages numbered, from 1 to 7, both inclusive, to be a 
true and correct transcript of the record according to di¬ 
rections of counsel herein tiled, copy of which is made part 
of this transcript, in cause No. 84896 at Law, wherein Mari¬ 
etta Myers, Administratrix, is Plaintiff and Jacob B. Spund 
is Defendant, as the same remains upon the hies and of rec¬ 
ord in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the Citv of Wash- 
ington, in said District, this 25th day of June, 1936. 

FRANK E. CUNNINGHAM, 

Clerk. 

By..., 

(Seal) Assistant Clerk. 

9 In the Supreme Court of the District of Columbia. 

At Law No. 84,896 

Marietta Myers, Administratrix, Plaintiff, 

vs. 


Jacob. B. Spund, Defendant. 

Bill of Exceptions 

BE IT REMEMBERED, that at the trial of the above- 
entitled case before Mr. Justice Proctor and a jury duly 
impanelled and sworn to try the issues herein, which trial 
began on January 30, 1936, and was thereafter further pro¬ 
ceeded with, the hereinafter recited proceedings were had 
and evidence adduced or offered. 

The plaintiff offered as a witness in her behalf Daniel 
H. Kunkel, who testified in substance as follows: 

He is an attorney residing at 3312 Porter Street, which 
street intersects Connecticut Avenue; Connecticut Avenue 
runs north and south; there were traffic lights at said inter¬ 
section; about eight o’clock on the evening of December 20, 
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1933, lie and Ills wife left their home by automobile and 
proceeded east to Connecticut Avenue where they made a 
left turn to go north on Connecticut Avenue; he does not 
recall whether the trathe Iii»ht showed screen or red as he 
approached the Avenue but la* turned on a green 1 it»*I 11 ; 
somewhere between Porter Street and the next street north, 
which is Rodman, a car passed him on the left; his wife made 
a remark and at the same time, or slightly before, he heard 
a thud and saw some newspapers fluttering in the street to 
his left; he then drew up to the curb, parked his car, and 
went back and saw a figure lying in the street; his 
10 recollection is that the remark of his wife was “some¬ 
one has been hit 7 ’, or something of that order; said 
remark and the passing of the car on his left were almost 
simultaneous; would say that car passed, then wife’s remark 
and sound of the thud; it is his recollection that when he saw 
the figure lying in the street it was between the north bound 
and south bound tracks partly on the west rail of the north 
bound track; it had been raining but as he recalls it was not 
raining at that time; the streets were wet; it was dark; the 
street lights were on; the onlv dilficultv with visibility was 
a glare or reflection of lights in the street; it was not misty; 
his reason for pulling his car to the curb was that he thought 
somebody was hit by an automobile; he got out of his car, 
went back and waited an opportunity to cross to where the 
figure was lying and then did cross; his impression is that 
his car had gone three or four car lengths past where the 
figure was lying when he stopped; he was not traveling very 
fast, somewhere between twenty and twenty-five miles an 
hour; he was driving closer to the curb in the right-hand 
lane going north; he cannot say where the passing car was 
traveling with respect to the railway tracks; he just got the 
impression of a car passing; he could not identify it and 
couldn’t say whether it was a sedan or a coupe or what its 
color was; he saw no passengers in the car; he cannot say 
how long the passing car remained in his sight; it is rather 
difficult for him to say what became of that car or what was 
the last he saw of it after it passed; he cannot sav how long 
the car was in his vision because he was not paying par¬ 
ticular attention to it at that time; immediatelv following 
the thud which he heard and the remark made bv his wife 
he turned towauls his left and looked and at that time saw 
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what appeared to be newspapers fluttering in the street 
and his next action was to pull his car to the curb and get 
out; he did not see anyone standing in the street at 

11 the time or immediately subsequent to the time that 
the other car passed him; after he stopped his car 

he saw an automobile traveling south on Connecticut Ave¬ 
nue; lie remembers one in particular that was proceeding 
south on Connecticut. Avenue; he did not take particular 
note of a car proceeding north : he knew that a car had 
passed him and from that he knew there was a car ahead 
proceeding north; he did not see a car ahead of him pro¬ 
ceeding west on Connecticut Avenue making a turn or 
otherwise; the particular car going south which he noted 
was almost opposite his own parked car when he first saw 
it; as he got out of his car he saw a car coming south and 
it was then almost on a straight line abreast of his car but 
heading the opposite direction; this car was running with¬ 
out lights and came to a stop on the west side of Connecti¬ 
cut Avenue approximately opposite where the body was 
Ivina: in the street and about midway between the south 
bound track and the west curb; the driver of that car got 
out and went over and picked up the body lying in the 
street ; lie later learned that he was Jacob Spund, the de¬ 
fendant; Spund carried the figure over to Spund’s car but 
by that time another ear going south had stopped alongside 
of Spund’s car and Spund got into the rear of that car hold¬ 
ing the injured woman in his arms; when Spund picked the 
woman up oft the street, witness was just crossing the street 
to where she was lying; witness picked up a package of 
cigarettes or something that had been dropped and handed 
it to someone else who was there at the time; as Spund got 
into the car with the woman one or two of her shoes fell 
off and he picked these up and put them in the rear of that 
car; thereupon the driver of that car started and they 
moved off; the only statement made by Spund in his pres¬ 
ence was to request somebody to shut off the engine of his 
ear; he cannot estimate the speed of the car which passed 
him going north but did not get the impression that 

12 it was traveling at any great speed; he has no rec¬ 
ollection of any other car passing him from the time 

he entered Connecticut Avenue until he stopped his car and 
lias no recollection of seeing any car proceeding ahead of 
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him after making the turn into Connecticut Avenue until 
he stopped his car. 

On cross-examination, the witness testified that he could 
not estimate how near his car was to the point where he 
saw the papers flying; lie looked out of his left car window 
and saw the papers flying probably a little to the rear and 
at the side of his car; lie saw no papers flying ahead of him; 
it is his recollection that the passing car had already gotten 
by when he saw the papers flying, that is simply an impres¬ 
sion he got; he would say that the papers were flying in 
close proximity to where he found the figure lying in the 
street; he couldn’t tell about how far past the other car had 
gotten when lie saw the papers flying because he was not 
paying any attention to it at the time; it is his best judg^ 
ment that the figure was lying about midway of the block 
between Porter and Rodman Streets probably nearer Rod- 
man ; he did not see the car which passed him until it came 
abreast of him; he does not know whether the figure w T as 
lying in the street at the time or before the other car passed 
him; he did not see a figure standing or lying in the street 
as he approached and passed the place where the figure 
was found; he first saw the figure after he got out of his 
car; if there had been a figure standing in the street as he 
approached there would have been no difficulty in his see¬ 
ing it if he had been looking at it; he was driving his car 
and looking ahead; Connecticut Avenue at that point is a 
well-lighted street; he cannot state how much of the distance 
from the corner of Porter Street to where the figure was 
found his car had covered when the other car passed him, 
but his best judgment is that it was somewhere around the 
center of the block; he cannot estimate how far that 
13 would be from where the body was found; he would 
not say that he had gotten far enough, under the 
light conditions there, to have seen the figure if he had been 
looking ahead; judging from where he afterwards saw the 
bodv Ivina: it would not have been in his direct line of 
vision; if he were looking ahead he would not necessarily 
have seen her; he might have or might not have been able 
to see her from where he was driving; shortly after the oc¬ 
currence in question and while it was fresh in his mind he 
testified at the Coroner’s inquest and was there asked to 
give all the information he had in regard to the subject in- 
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eluding his recollection as to the cars that were ahead of 
him and cars that were coming in the other direction; he 
does not remember whether he stated to the Coroner’s jury 
that he saw a car coming south without lights; he did not 
observe whether or not the car which passed him was with¬ 
out lights; under ordinary circumstances you would prob¬ 
ably observe the reflection of the lights on a passing car but 
this night the streets were wet and you got all kinds of re¬ 
flections from street lights or any other lights that might 
happen to be there ; he couldn’t say that the car that passed W 
him did not have lights; he couldn’t say that he heard the 
thud at the exact instant the other car was passing; lie heard 
the thud at about the time the car was passing, or immedi¬ 
ately afterward; he admits that at the Coroner’s inquest he 
testified that between Porter and Rodman Streets a car 
passed him on his left and as it did so he heard a thud or 
bump; “as” is a relative term; it was at or about the time 
the car passed that he heard the thud or bump; his present 
best recollection is that the passing car had gotten beyond 
him when he heard the thud or bump; the front end of that 
car was north of his car, but whether it had completely 
passed or had passed one-half or three-fourths wav he can¬ 
not state; he cannot say why he did not see the lady if she 
had been standing in the street as his car approached; he 
does not know that she was standing there except from the 
fact that he afterwards found a body lying in the street; he 
has no means of knowledge as to how long the lady had 
been lying in the street when he first saw her; his 
14 attention was not attracted to the car which passed 
him by the thud or bump which he heard but was at¬ 
tracted to ascertaining the cause of the thud or bump; he 
does not know that the car which he observed going south 
without lights was the car which had passed him; when he 
first saw the car without lights it was about opposite where 
the lady was lying or maybe a few steps north; lie would 
say that he (witness) was on the east curb about to start 
over to the figure when he first saw the car without lights 
and that car was about coming to a stop where Mr. Spund 
alighted from it; he has no knowledge as to how long the 
car had been without lights; Mr. Spund reached the body 
before he did because witness had to wait for northbound 
traffic to pass; he did not pick the lady up nor help to do 
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so nor help carry her across the street as Mr. Spund did 
not seem to need any help; he could not see how the ladv 
was dressed other than that she had on a coat of some kind; 
he did not hear her groan or make a sound of any kind; 
after he heard the thud or bump he saw no car make a loop 
or turn ahead of him; witness was driving a maroon col¬ 
ored Plymouth sedan; he got no impression of unusual 
speed in the car which passed him. 

On re-direct examination the witness testified that he was 
not acquainted with the deceased, that she was not identi¬ 
fied at the scene, and that he has no interest in the outcome 
of the suit. 

The plaintiff offered as a further witness in her behalf 
Walter J. Rice, who testified in substance as follows: He 
is now and was on December 20, 1933 a member of the 
Metropolitan Police Force attached to number 3 precinct; 
he was at Emergency Hospital on the evening of,that day 
and remembers that one Virginia Pfleiger was brought to 
the hospital that evening by two men in a large sedan; she 
was unconscious and was taken into the emergency room; 
she was carried in by some of the help at the hospital, as¬ 
sisted by Mr. Spund; he questioned Spund who stated 
15 that he was driving on Connecticut Avenue, saw her 
body lying in the street, stopped and picked her up 
to put her into his car, which was a coupe or small car, but 
a. gentleman came along and offered his services and they 
placed her in his larger car and brought her to the hospi¬ 
tal; he examined the car in which she was brought to the 
hospital and found no indication that it had been in a re¬ 
cent accident; Spund first told him he was driving north on 
Connecticut Avenue and that there was a large sedan about 
seventv-five or more feet in front of him and that ho be- 
lieved that car must have struck the woman and he (Spund) 
stopped to pick her up; when questioned later l*e told wit¬ 
ness he was going south on Connecticut Avenue; witness 
then asked Spund if he could give him any of the numbers 
of the large sedan or any information about it; Spund said 
“I am all excited. T am not used to being in these kind of 
things. I don’t know just what did happen there”; he told 
Spund to sit down and pull himself together that he wanted 
to get the numbers of that car if Spund could remember 
them; he talked to Spund a few minutes later and Spund 
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still said lie was excited,—lie just couldn’t get'his mind 
cleared up; Spurn! finally said that lie was going'.south; lie 
told him that would have placed flu* body on the wrong side 
of the street ; Spund said “"Well, I am just mixed up. I 
just can’t get this thing straight;” Spund was at the hos¬ 
pital for a half an hour or more. 

On cross-examination the witness testified that he also 
interviewed Mr. Hawes, in whose car the woman was car¬ 
ried to the hospital; Hawes was present at all times when 
he was talking to Spund and also gave witness a statement; 
the only inconsistency in Spund’s statements was in first 
saying he was going north and later he was going south. 
In answer to question whether if was not apparent that he 
was in a nervous state, the witness replied “He was very 
nervous”; Spund told him that he was picking the body up 
or getting the body into his car, which was a small 
16 coupe, when the other gentleman came along and 
volunteered his services with the larger car; there 
was blood upon Spund’s clothing; the woman had bled on 
him; she was unconscious when she reached the hospital; 
he is frequently at Emergency Hospital and it is common 
experience that a good many people who come into the hos¬ 
pital under conditions of that sort are pretty nervous 

The plaintiff* then offered as further witness in her be¬ 
half Mrs. Elizabeth A. Kunkel, who testified in substance as 
follows: On December 20. 1933, she was residing at 3312 
Porter Street, X. AY.; about eight o’clock in the evening she 
left there with her husband bv automobile; went down Por- 
ter Street to Connecticut Avenue where there were traffic 
lights; they turned left on Connecticut Avenue and were 
proceeding north; soon after they made the turn she was 
looking to the left out the windshield and saw a woman 
standing a little way in front of her and then she didn’t see 
her at all; the woman she saw was wearing a dark coat and 
a light dress under it and was standing about the car track 
or east of the car track; the street next north of Porter 
Street is Rodman; there were street railway tracks on Con¬ 
necticut Avenue between those two streets; she doesn’t 
know exaetlv where the woman was standing when she 
first saw her but it was near Rodman Street, not on the 
car track but east of it; the woman standing in the street 
Avas within her vision a very short time, a matter of sec- 
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onds; she does not recollect any automobile passing while 
their car was between Porter Street and Rodman Street; 
before they reached Rodman Street one car. and only one 
car, passed them; it was after she saw the figure in the 
street that this car j^assed her; it passed upon their left; 
their car was proceeding in the traffic lane on the right and 
was nearer the curb than the railway tracks: after the car 
passed she did not see the figure standing in the street; 
she does not know what caused the figure to pass from her 
vision; she was looking in the direction of the fig- 
17 ure when it disappeared from her vision and at that 
time the car was passing her; her husband stopped 
their car and she jumped out; it all happened very quickly; 
she does not remember making any statement to her hus¬ 
band before their car was brought to a stop or at the time 
the figure disappeared from her sight; her husband was 
driving their car; thev both got out and went back and saw 
a body lying on the car track; they parked their car about 
at Rodman Street; cannot say whether they had crossed 
Rodman Street; as they were stopping, the ear that passed 
them going north “made a U-turn right in front of us and 
went back the other wav”; that is the onlv car she remem- 
bers seeing at the time; she cannot sav that it remained 
in her vision at all times after she first saw it passing un¬ 
til it made this U-turn; it is the only car she saw and she 
saw it make the U-turn; it had no lights on; when it made 
the U-turn it had gone a little past Rodman Street and 
then went south on the west side of Connecticut Avenue to 
below Rodman Street a little beyond where the figure was 
lying in the street^ in making the U-tum the car went from 
right to left, that is toward the east side and then swung 
around and down toward the west; that is it went in front 
of their car to the right, made a U-turn and then south; 
it came to a stop on the west side of Connecticut Avenue a 
little below where the figure was lying; she did not notice 
whether the car had lights on it when it was going north or 
not; the first time she observed the absence of lights was 
as it made the right turn in front of them; had no lights 
during the time it was making the turn and coming to a 
stop; after she and her husband got out of their car they 
walked over toward the body which had been picked up be¬ 
fore they reached it; her husband picked up some things 
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from the street; Mr. Spund had picked up the body and 
carried her away; it was Mr. Spund who was driving the 
car that made the U-turn without lights; she did not know 
who the woman in the street was but learned after- 

18 wards her name was Virginia Pfleiger; Mr. Spund 
made no statement in her presence except to make 

the request that someone tarn his engine olf; no one was 
with Mr. Spund when he came across the street to where 
the woman was lying; they left the scene in another car 
which had come south on Connecticut Avenue; she did not 
see that car until it had stopped; she did not observe at 
the time the standing figure disappeared from her sight 
whether there were any cars proceeding south on Connecti¬ 
cut Avenue; she doesn’t remember any other automobile 
north of them going in a northerly direction when they en¬ 
tered Connecticut Avenue. 

On cross-examination, the witness testified that they 
parked their car about three car lengths north of where 
the figure was lying,—about twenty-five or thirty feet; she 
does not know whether any cars were parked along the 
east curb of Connecticut Avenue in that block and she can¬ 
not remember whether they were driving close to the curb 
or outside of parked cars in the east lane; she can’t say 
how far they were driving from the east rail of the north¬ 
bound track; she did not notice either before or after they 
parked their car whether any cars were parked on that 
side of the street; they did not park against the curb but 
whether there was a car there or not she does not know; 
they just stopped as quickly as they could and both got 
out of the car and went towards the body as quickly as 
passing traffic would permit; she cannot say whether or 
not there were several cars that passed them on the left 
going up Connecticut Avenue but she does not remember 
any others but is willing to state that to the best of her 
recollection there was but one car that passed them from 
the time they turned into Connecticut Avenue until they 
parked; she was at Court yesterday with her husband and 
'went home with him; she did not. talk to him about his tes¬ 
timony and he did not tell her what he had testified 

19 to; he may have said a few things but she didn’t dis¬ 
cuss it at all; she doesn’t remember if he told her 

some of the questions that were asked him; he may have; 
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he told her there was a blackboard; he talked to her very 
little about his testimony or the questions that had been 
asked; she testified at the Coroner’s inquest shortly after 
the occurrence and while it was still quite fresh in her 
mind; she thinks she has not as good a recollection now as 
she did then,—not quite as accurate maybe; she does not 
remember testifying at the Coroner’s inquest that she saw 
no car passing them; she does not remember then testify¬ 
ing that she did not see the car at all until it made the 
U-turn; for the purpose of refreshing her recollection she 
was asked if the following questions were not asked her 
and the following answers given by her at that hearing: 
“Q. At any time did you see any car ahead of you? A. 
Not to my knowledge. The first car I noticed at all was 
this car making the U-turn without the lights; Q. At any 
time did you see a car pass you as you left Porter Street? 
A. No; not to my knowledge.” She does not remember 
having so testified but she said that the foregoing is a cor¬ 
rect statement of the inquest; she does not recall whether 
the figure she saw in the street was standing or moving 
when she observed it and so far as her recollection goes 
the woman may have been crossing the street from east 
to west and have been still moving when witness saw her; 
she has no knowledge whatever as to how long the figure 
found in the street had been lying there; she did not exam¬ 
ine the figure with any degree of care after they had parked 
their car because the woman had been taken off the track; 
she saw blood on the street where the woman had been 
lying; there were “things” of the injured girl lying on the 
street; what was previously read to her from the transcript 
of the Coroner’s Inquest is probably what she testified to 
at that time; she thinks that she also testified at the 
20 Coroner's Inquest that there was a car beside theirs, 
but she does not recollect that either; it is her. rec¬ 
ollection that she did testify there that there was a car 
beside them; that she did testify in answer to questions 
on her direct examination today that she observed a car 
passing them and that it was the same car that made the 
U-tum; thereupon to refresh her recollection the following 
was read from the transcript of the hearing before the 
Coroner: “A. No; there was a car beside me as the vision 
of this woman, standing to our left—I knew there was a 
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car there at the time— Q. (interposing) What sort of a 
car was it? A. I did not see the car at all until it made 
the U-turn, and I do not know as that was the car”; wit¬ 
ness then said that that was what she had testified to while 
the matter was fresh in her mind and that she has no rea¬ 
son to believe it was not her then best knowledge and just 
what she knew about the case; she was then asked if she 
now wanted to make any correction in the statement she 
had previously made that she saw this car passing her and 
that she saw it all the way up until it made the U-turn, to 
which she replied “Wliat I have meant right along is that 
I would not say it was the same car. A car passed me, and 
then a car made a U-turn in front of me, and I did not see 
any other car. I know a car was passing me. I would not 
say I had followed it from the minute it passed me until it 
made the turn”; that the following question was asked 
and the following answer given by her at the inquest: “Q. 
But you say that there was a car that obstructed your view 
of this woman? A. Yes”; she was sitting next to her hus¬ 
band who was driving on the occasion in question and the 
street was well-lighted; there was nothing to prevent either 
of them from seeing some distance up the street; it had 
been raining and the streets were wet and the lights would 
make a glare; but she does not think it was raining at the 
time; she cannot give any idea how far ahead they could 
have seen an automobile; she does not remember 
21 making anv remark to her husband until thev had 
stopped the car and perhaps until they got out of 
the car; she might have made some remark; for the pur¬ 
pose of refreshing her memory, the following was read 
from the transcript of the Coroner’s inquest: 

“Q. Do you recall making any remark about the instant 
you saw this lady’s form disappear, to your husband? A. 
No, I do not—I did not make any remark until we had 
stopped”; 

she thereupon testified that that was correct and is just 
about what she had testified to here; that she probably 
meant by her testimony at the inquest that she didn’t re¬ 
member ; thereupon these following questions and answers 
were read to her from the said transcript: 

“Q. At any time do you recall saying in substance ‘Some¬ 
body has been hit there’ on that night? A. No. I might 
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have when I got out of the car, but I do not remem¬ 
ber. Q. You do not recall making any such statement at any 
time to your husband on that night? A. No”; 
witness stated that was probably true. To further refresh 
her recollection the following was also read to her from the 
said transcript: 

“Q. You do not recall making any remark to your hus¬ 
band just prior to or at the time of the accident ? A. I may 
have, as I opened the door and jumped out, but I do not 
recall it”; 

witness continuing said that her best recollection at the in¬ 
quest was that she had made no remark to her husband until 
they stopped; the first she observed of a figure lying in 
the street was after they had stopped their car and had 
gotten out of it to go back; she did not see it lying there as 
they passed; she did not hear any noise like a thud or a 
bump at the time the car she said was beside them was 
going along; she cannot say for sure that the car which 
was going north was the same car that made the U-turn; 
the car Mr. Spund was driving made the turn some distance 
ahead of where their car stopped but he got to the figure 
lying in the street before she and her husband; she 
22 stood on the curb for a while before going over to 
where the body was lying and watched the body; 
she was stopped by north-bound traffic a little bit but she 
wasn’t anxious to rush over as she saw someone was tak¬ 
ing care of her; Mr. Kunkel did not rush over either; “He 
came down with me. He was over before I was, but he 
stopped the car. I was down before he was”; he promptly 
got out and went over to the body; “He followed me. I 
know I was there first—No, we went over together, when 
he met me on the curb ’ ’; she waited for him on the curb and 
then they stood there for a while; there was traffic; there is 
no doubt that Mr. Spund had reached the figure, picked her 
up and started away before she and her husband got there; 
she saw Spund get out of his car and go over to pick her 
up; she does not remember whether the car which made the 
turn in front of them had any tail lights; she first observed 
that the car had no lights when it reached one-half the way 
in crossing from the east to the west side of Connecticut 
Avenue; after the car in which the injured woman had been 
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put moved off she and her husband remained a short time 
at the scene; they looked at Mr. Spund’s car; did not ob¬ 
serve anything about it that indicated it had been in an 
accident or had hit anybody; she did not look for anything; 
they didn’t stay that length of time; they walked around the 
car and didn’t observe anything to indicate that it had 
struck anybody; the car which passed them going north 
must have been going a little bit faster than they were; she 
does not say that a car passed them on the left; “I really 
don’t know. I know there was a car there, and I don’t 
know if it passed us or not. Q. You don’t know at all that 
it passed you? A. No”; she doesn’t remember’whether 
that car w’as going at the same rate of speed they were 
going, or slower or faster; she is sure that she saw the 
figure through the left windshield which had a wiper on it; 
thereupon the following questions were asked and answers 
given: “Q. If you testified at the inquest that you 
23 saw it through the left window of the car—? A. 

Well, I probably saw it through both. Q. I am not 
going to take advantage of you. I am going to tell you 
just what you did say. If you testified there that you saw 
this either through the left window by your husband, or the 
windshield, would you say that that was probably true? 
A. It probably was. Q. So that you cannot be sure that 
you saw this figure through the windshield, or whether you 
saw it through the left door? A. Yes; I saw it through the 
windshield, because it was that much ahead of me to see, 
and through the door I could not have”; it is a fact that 
she did not hear anything or know anything had happened 
until the car in front of her made the left turn; she had 
seen a figure standing there and then did not see it, and 
did not hear a thud or anything; whether the figure was 
walking or standing she does not know; it seemed as if the 
figure “had been mowed down. It all happened too 
quickly—”; she knows that the figure that was lying in 
the street was the same figure she saw standing or crossing 
the street; the figure found in the street had on a dark 
coat and a light dress, the coat was either black or brown; 
she admits that she testified at the Coroner’s inquest that 
the figure was wearing a black coat and blue dress; she 
got close enough to the figure lying in the street to dis- 
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cover how she was dressed but she did not especially ob¬ 
serve that; she did observe from their car looking through 
the windshield that the lady standing in the street was 
dressed in a black coat and blue dress; “I know it was the 
same dress, and I was close enough when he put her in the 
car to see her, even if I was not on the curb”; after she got 
out of her car she was close enough to the woman lying in 
the street to tell that she had on a black coat and a blue 
dress; this was between eight and nine o’clock on a cloudy 
night but the streets were lighted; she was not certain at 
the time she testified before the Coroner whether 
24 she had seen the standing figure through the win¬ 
dow or through the windshield. 

On re-direct examination, the witness testified as follows: 
She has already testified that she saw the figure through 
the windshield but she doesn’t recall seeing it through the 
window at all; thev did not make an examination of the 
Spund car but walked around it and just looked at it; if 
there had been a bent fender she would not have noticed 
it; she did not make a close examination; at the time the 
figure disappeared from her vision she was a little bit 
nervous; she didn’t know what had happened; if she had 
made any statement to her husband at the time she would 
not necessarily have recalled it; thereupon the following 
questions and answers were read from the transcript of 
the Coroner’s Inquest: 

“Q. At any time did you see any car ahead of you? A. 
Not to my knowledge. The first car 1 noticed at all was 
this car making the U-turn, without the lights. Q. At any¬ 
time did you see a car pass you as you left Porter Street? 
A. No, not to my knowledge. Q. And you did not observe 
any cars ahead of you at all? A. No; there was a car beside 
me as the vision of this woman, standing to our left—I knew 
there was a car there at the time—Q. What sort of a car 
was it? A. I did not see the car at all until it made the 
U-turn, and I do not know as that was the car. Q. But 
you say there was a car that obstructed your view of this 
woman? A. Yes. Q. Could you tell whether it was a large 
or a small car? A. No, I could not. Q. You could not? A. 
No. Q. Where did you see this car make a U-turn? A. As 
we stopped was the first I saw it at all. Q. You saw it— 
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where was this U-turn made? A. Right in front of us. Q. 
Right in front of you? A. Yes. Q. You had passed the 
body also? A. Yes. Q. In your car? A. Yes, but we had 
not seen it. Q. There was some car, Mrs. Kunkel, that 
passed you to your left that you could not tell us what kind 
of a car it was, whether a large or a small car, and that 
obstructed your vision of the lady you had seen standing 
there? A. Yes. Q. And you did not see the lady on the 
ground? A. No. Q. You did not hear the thud or bump? 
A. No”; 

thereupon the witness, continuing on re-direct examination, 
testified that she did not mean to tell the jury that 

25 a car passed her, that that car remained in her vision 
till it made the U-turn, and that that was the car; 

she saw a figure standing in the street before the car passed 
her; the figure disappeared as another car passed them; 
she doesn’t recall how long that car remained in her vision; 
thereupon in answer to questions by the court, the witness 
testified that she has no recollection of the car which 

26 passed them remaining in her vision continuously 
and in answer to this question by the Court, “Q. Do 

you know whether the car which you saw making the U-turn 
was the car which was on your left”, the witness answered 
“No, I do not”; in answer to a further question on re-direct 
examination, the witness testified that they were driving 
their car around twenty or twenty-two miles,—rather 
slowly. : 

Plaintiff offered herself as a further witness in her be¬ 
half and testified as follows: The deceased, who was her 
daughter, died December 22, 1933 and was 26 years of age, 
married and living with her husband and her infant ten 
months old, who are her next of kin; the child will be three 
on February 10; she did not keep a servant all of the time; 
she lived at the Rodman Apartments, 3002 Rodman Street, 
corner of Connecticut Avenue; she did the cooking and 
house-work for herself, baby and husband, and was not 
otherwise occupied; she had been employed before that, 
writing stories and poetry and then worked in an office; she 
got some pay for her writing and did quite a bit of writing 
before she was married; she had not done a great deal of 
writing since she was married, the baby took up too much 
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time; for some of her stories she received from twenty-five 
to fifty dollars; witness doesn’t know what her income from 
writing vras after she was married; was educated in high 
school and junior college, specializing in music and design¬ 
ing; her husband is now in Boston; he was living in Wash¬ 
ington at the time of her death; the child is living in Wash¬ 
ington with Lieut, and Mrs. Shipley, who are not relatives 
and are paid $25. a month for taking care of the child which 
includes food but not clothing; she estimates that cloth¬ 
ing, medical aid and other necessary expenses would av¬ 
erage fifteen or twenty follars more a month; the child 
has no property or income of her own; her mother left no 
estate; the child has no one to look to but her father 
27 for support; her daughter had been married about 
two years; the husband was making on an average of 
about $20. a month when he was in Washington; at times 
he had difficulties in work; she does not know what com¬ 
pensation he is receiving in Boston where he is now work¬ 
ing; he is twenty-six years of age; her daughter died at 
Emergency Hospital. 

On cross-examination, witness testified that her daugh¬ 
ter and her husband lived together continuously from the 
time of their marriage until her death, and he supported 
her without assistance; she does not know whether her 
daughter had made threats to leave her husband, she did 
not live with them and does not know what went on; she 
could not say definitely what her daughter had said; she 
did not hear her say it; her daughter did not complain to 
her of her husband’s treatment particularly,—only as most 
daughters would do to their mothers; they would always 
go to their mothers on any very frivolous thing; the hus¬ 
band did drink some; she knows nothing in regard to her 
husband’s working in Boston except what his letters state; 
the husband has been in Boston for about a year; he has 
not been to Washington during that period. 

On re-direct examination, the witness testified that the 
child was then in the Court room and when asked to indi¬ 
cate her, she pointed to the child. 

The plaintiff then offered as a witness William J. Liver- 
man, who testified that he is a detective sergeant of the 
Metropolitan Police; he investigated the circumstances sur- 
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rounding the death of the deceased; the investigation 
started after the deceased’s death on December 23, 1933; 
he interviewed Mr. Spund who on the 23rd of December 
stated that he removed the injured lady to the hospital; 
Spund first stated he had driven north on Connecticut Ave¬ 
nue, saw the lady lying about on the north-bound car track, 
that he went up the street approximately a city block almost 
to Tilden Street, made a left turn, that is a U-turn on Con¬ 
necticut Avenue, came back down and parked his car 
28 opposite the body headed in a southerly direction, 
that he then got out and went over to assist the lady, 
or get her out of the street, and about that time some more 
people came up and finally they got her in another car and 
took her to the hospital; Tilden Street is two blocks north 
of Rodman Street; he made an examination of Mr. Spund’s 
car at Mr. Spund’s place of business; the car was sitting 
on a lot on the side of his place; he immediately went to the 
car and examined it; it was a Chevrolet coupe, maroon, very 
dull finish and was very dirty at the time; showed that it 
had been in quite bad weather and had not been washed 
up or anything; this was before the weather had broken 
and it was muddy and there was dirt all over the car; he 
found on the right front fender a small impression that 
would indicate it was of recent damage; the two front fen¬ 
ders and the front radiator had been wiped off with a dry 
cloth leaving a very smooth surface; otherwise it was very 
dirty; the impression he spoke of was on the right front 
fender, a little on the side of the fender, nearer the front; 
there were no scratches in that impression; the paint was 
not broken; would say that the impression was approx¬ 
imately half an inch deep and four or five inches wide; 
doesn’t recall any other marks or impressions on either 
of the fenders; there might have been others in the rear 
but none in the front but he knows there were no others in 
the front; the rear fenders had not been wiped off; Mr. 
Spund stated to him that he knew nothing about the wiping 
or cleaning of the fenders; that a colored boy employed 
by him handled the car sometimes and possibly he did it; 
Spund made no statement to him at any other time in re¬ 
gard to the car or the occurrence in question; this state¬ 
ment was made partly in Spund’s store and partly en route 
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from his store to Police Headquarters and after they ar¬ 
rived there; Spund never refused to make a statement; his 
lawyer arrived almost within a few minutes after 

29 they reached headquarters and there was no other 
statement after that; after the attorney’s arrival 

witness asked Spund if he would make a statement to be 
taken down in writing and signed, and he said he would 
not; he was advised by his attorney not to at that time. 

On cross-examination, the witness, in answer to the ques¬ 
tion whether Mr. Spund’s attorney did not tell him not to 
make any further statement unless his attorney wras al¬ 
lowed to be present while it was made, testified that Spund 
did not refuse to make a verbal statement at anv time; he 
does not recall the attorney saying “in exactly those 
words” that Spund could make a statement if he wras al¬ 
lowed to be present; Mr. Spund answered freely all ques¬ 
tions that were asked him until that time; witness did not 
see Spund’s car until three days after the occurrence; there 
were impressions in the rear fenders but there were no im¬ 
pressions in front except the one he has described; those 
in the rear appeared to be of an old nature; a photograph 
being then exhibited to the witness, he identified it as a 
photograph of the Spund car wiiich he had examined; 
asked to look at the front left fender and see wiiether he 
observed any dent there, after doing so said there were 
several dents but all seemed to be of an old nature; asked 
wiiether he had not previously testified there were no 
dents or impressions on the left front fender, he said he 
did not recall saying the left fender; he does not recall any 
on the front fenders except the one he has described; he 
now sees that there is a dent on the left front fender; he 
also identified another photograph of the same car, and 
these two photographs w’ere marked for identification W. J. 
Nos. 1 and 2 respectively; continuing, the witness testified 
that Spund did not say he went all the w^ay to Tilden Street; 
he said he went part of the way betwreen Rodman and Til¬ 
den, probably a block from the scene w-here the body was 
laying; witness might have said on direct examina- 

30 tion that Spund told him he w^ent almost to Tilden 
Street, but what witness meant to say was that he 

went about half way or probably a city block; it is two long 
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city blocks up to Tilden Street; Spund said he went half way 
or more to Tilden Street before he made the U-turn, came 
back and parked on the other side of the street; being shown 
again the photograph first exhibited to him he was asked 
if he saw there the impression which he had stated was a 
half inch deep and four or five inches wide; he said the im¬ 
pression was right here (indicating), about the point where 
the bolts appear; the fender was mashed down more or 
less toward the tire and it was at the point about indicated 
that the fender was caved down toward the wheel about 
one-half inch; that is, where the fender should really be 
up it was more or less down in toward the wheel like that; 
the impression to which he has referred on the right fender 
began half way from the front of the fender to the front 
end; more on the side but a little towards the top; in other 
words the fender vras kind of rolled out of shape; the half 
of the front of the fender to the right showed no damage 
but the other half showed it was pushed down out of place; 
thereupon the following questions were asked and answers 
given: “Q. Was this an actual depression in the fender, or 
was it that the fender was bent over that much? A. I 
would say it was a depression. The fender had come in 
contact with something that caused that. Q. I am not talk¬ 
ing about what caused it. I am talking about what you saw, 
Sergeant. A. An impression would be a more or less real 
deep place in the fender—maybe not so deep—but this fen¬ 
der was more or less rolled; I would say from about five 
inches of the side over, and the fender was rolled more or 
less out of shape. Q. Then there was actually no depres¬ 
sion in the metal at all? A. Not straight down. Q. What 
you are speaking of is that the fender was depressed; 
that is, it was down farther on that side (indicating). A. 
That is right. Q. For the distance you have stated? A. 
Yes, sir.”; that when he said in answer to questions on 
direct that it was a depth of depression of a half inch he 
meant that the fender was bent over at the point in- 
31 cheated, was depressed about a half inch; when he 
referred to the area of four or five inches, he meant 
from the side of the fender up toward the center in width; 
the length of the depression was from a little beyond those 
screws to the front; the fender itself was rolled over like 
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this (indicating); he was then asked 4 ‘Was there anything 
you observed wrong about that front fender, or any part 
of it, its supports or otherwise, except that it was bent 
over about half an inch; he answered that the supports 
did not appear to be broken or anything or bent, that he 
did not examine underneath the fender for the braces or 
anything, and that was only the appearance from the out¬ 
side ; the paint on the fender was not broken at all and there 
were no scratches on it. 

On re-direct examination, the witness was shown pho¬ 
tograph W. J. No. 2, and testified that he does not recall 
seeing the dent in the left front fender; that he does recall 
the rear fenders being bent up, but doesn’t recall the left 
front fender; he did not see any scratches or impressions 
on the front fenders other than the one that he had pre¬ 
viously mentioned but there was a possibility of some on 
the rear; he recalls the rear impressions but not the one 
on the left front fender; the impression on the right front 
fender began at the front of the fender and extended back 
about half way; the fender was rolled; the outside of the 
left fender sets up on the same level with the inside of the 
fender; this right front fender is rolled under, the part indi¬ 
cated being nearer the tire and off line with the rest and 
extends from the point which he has previously indicated 
all the wav to the front. 

Thereupon the plaintiff called as a witness Dr. William 
H. Beard, who testified that he is a physician and on De¬ 
cember 20, 1933 was attached to Emergency Hospital and 
on duty there; he made an examination of the deceased 
and found her condition to be that of shock and uncon¬ 
sciousness with a compound fracture of the skull with her¬ 
niation of the brain; the fracture was to the right of 
32 the midline, anterior to the lambda, and about the 
size of a dollar; that through this area lacerated 
brain to the amount of about a gill was protruding mixed 
with cortical material of the brain, hair, dirt and other par¬ 
ticles of debris and refuse; her clothing was wet and there 
was some blood on it and some dirt on one side; he found 
no other injuries than those to the head to which he has 
testified except there was a laceration in the left temple 
region about an inch and a half long, which was sutured at 
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the time; that when a patient is in shock as indicated it is 
necessary to get them upstairs immediately and treat them 
for the shock and only a gross examination is made say 
for fractures of the femur, tibia, or arm or broken neck, 
or broken spine, but no superficial injury or scratch or 
anything like that is looked for or noted at that time; fol¬ 
lowing his examination of the patient, her hair was cut 
off around the region of the wound to cleanse out the brain 
substance as much as possible; there was considerable 
bleeding there, coming from the bone and skull and it was 
necessary to wash this with bichloride solution and apply 
a compression bandage; the patient remained in the hos¬ 
pital for three days when she died at 6:22 A. M. December 
22, 1933; he followed the course of the patient rather 
closely; although witness was not personally in charge 
when the patient was on the floor; she did not recover con¬ 
sciousness; there was a tearing off of the scalp, a com¬ 
pound fracture of the skull, with removal of a plate of 
bone. With a blow, you would suppose that the skull would 
be driven into the brain; this was not the case; he would not 
say that it was caused by a direct blow landing right on the 
head; he would say that the force that caused the wound 
was very violent in nature and probably a glancing blow 
such as would tend to chip off a piece of the skull; he did 
not make a complete examination for injuries to the body 
in the extremities. 

On cross-examination, the witness testified that he was at 
the time in question an interne in charge of the emer- 
33 gency room and was receiving emergency patients 
every day; they usually remember these brain cases 
when they are of more violent nature possibly a little 
better than routine cases; the other injury to which he re¬ 
ferred was a slight cut in the temple about an inch and a 
half in length and it was not such as could have caused the 
patient’s death; he was asked whether he was not asked at 
the Coroner’s inquest whether there were any other marks 
of violence upon the body of the patient and answered 
“they were not discerned by me”, he stated that that was 
correct and that he knows of no others, but the patient was 
not undressed or stripped until she was put to bed and he 
just treats the main injuries that stand out at the time and 
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he has no knowledge whether there were any other injuries 
than those he has mentioned; the cause of the patient’s 
death w’as the compound fracture of the skull. 

Thereupon the plaintiff rested. 

Whereupon defendant’s attorney moved the Court to 
direct a verdict in favor of the defendant upon the ground 
that the evidence adduced did not make a prima facie case 
in support of the averments of the declaration, but after 
argument the Court denied said motion. 

"'"The defendant to maintain the issues upon his part 
joined, took the witness stand in his own behalf and testi¬ 
fied as follows: He resides at 5109 Connecticut Avenue and 
is the proprietor of a general market located at 3421 Con¬ 
necticut Avenue where he has been engaged in business for 
about seven years; on the evening of the occurrence in ques¬ 
tion he closed his store about eight o ’clock and after locking 
up he and two of his clerks stood talking together on the 
sidewalk and then he got in his car, which was parked right 
in front of his place, that is, on the east side of Connecticut 
Avenue in the block immediately south of Ordway Street; 

he turned on his lights, and started the motor; he did 
34 not turn off his lights at any time before coming to 
a stop later on Connecticut Avenue; he did not no¬ 
tice whether his lights were on when he came to the stop, he 
guesses they w T ere but he didn’t look; upon leaving his store 
he started north on Connecticut Avenue; the green light 
was showing at Ordway Street so he was not stopped there; 
he passed no cars between Porter and Rodman Streets; it 
was a little drizzly, and the streets were wet; when he left 
Ordway Street, he turned on to the car tracks; there was 
another car ahead of him and when that car passed on he 
saw about thirty feet ahead of him some object lying along 
the car track; he would say it was about a little past the 
middle of the block from Porter to Rodman Street; Porter 
Street had not been cut through at the time; the electric 
street lights w*ere fairly bright; after he turned on to the 
car tracks his right wheels were between the two north¬ 
bound tracks and his left wheels between the north-bound 
and south-bound tracks; when he saw the object lying in 
the street he put on his brakes; his back wheel skidded a 
little bit; when he had come nearly to a stop he opened 
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the right door of his car, lookd out and saw a person lying 
there mumbling or groaning or crying; at the time he 
opened the right door to look out his car was over about 
at the extreme west rail of the tracks; he then turned a bit 
more to his left and made a sharp turn to the right imme¬ 
diately to the north of the figure lying in the street, maybe 
25 or 30 feet away; that the reason he turned the way he 
did was that he did not have room enough to make the turn 
in Connecticut Avenue to the left; he is quite sure there 
were cars parked there on the west side of Connecticut Ave¬ 
nue ; after he turned to the right he made a loop across the 
tracks, stopped his car abreast of a parked car, got out the 
left-hand door without closing the door, that is on the driv¬ 
er ’s side, and started towards the body lying in the street; 
some cars were passing and he hollered to them to stop; 

as soon as they stopped he picked the body up to 
35 take her to the hospital; there were other persons 
there at the time; nobody offered to help him; he 
carried her over towards his car, but another gentleman 
had in the meanwhile parked beside and to the left of his 
car, whom he afterwards learned was Mr. Hawes; Mr. 
Hawes said ‘ 4 Your car is too small, you cannot put her in 
yours, put her in mine”; so witness opened the right-hand 
rear door of Hawes’ car and put the woman in the back 
seat; witness held her in his arms all the way to Emergency 
Hospital; the hospital help carried her in, and he and Mr. 
Hawes also went into the hospital; that there they met two 
officers who asked him and Mr. Hawes all kinds of questions 
and they told them all they knew about the occurrence; wit¬ 
ness then said that he wanted to go home and the police of¬ 
ficers asked him to wait until someone came from No. 8 Pre¬ 
cinct; and witness then asked the officers to have someone 
park his car because he had left it in the street; when he 
returned later to his car he found it had been parked along 
the curb near Rodman Street; he and Mr. Hawes waited at 
the hospital until the officer from No. 8 Precinct came who 
talked with both of them and they again told this officer all 
they knew about the occurrence; after they had finished 
their statements this officer asked witness how he was going 
to get back to his car and asked him to come with him but 
he told the officer he was returning to his car with Mr. 
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Hawes; he and Mr. Hawes then left the hospital and Mr. 
Hawes drove him back to his car and witness then went 
on to his home; he does not know anything in regard to the 
injury to the deceased other than what he has told the 
jury; he did not hear that the woman had died until a police¬ 
man came to his store and told him—the same officer who 
testified this morning (Liverman); in the meanwhile wit¬ 
ness’ car was continued in use in connection with his store; 
he used it for delivering special orders and it was kept 
parked in front of the store; everybody in the store 
36 who had special orders to take out would drive it; 

he has four men making regular deliveries; the por¬ 
ter and sometimes the clerks would make the special deliv¬ 
eries in this car; the car was used in the same way after 
the occurrence referred to as before; the car was dirty on 
the evening of the occurrence and it was the same way when 
the police officer came there to see him; it had not been 
washed or cleaned; he had wiped off no part of it nor given 
directions to anyone else to do so; the day the policeman 
came to his store was the day the lady died; he went with 
the police officer to Police Headquarters; Mr. Hawes was 
there also; he thinks Hawes came in after witness arrived; 
witness talked to any of the police officers who desired to 
talk with him; his attorney, Mr. George Linkins, came to 
Headquarters about an hour and a half or two hours later; 
witness had called his wife to call Mr. Linkins’ office after 
he reached Police Headquarters; in the meanwhile he talked 
with anybody who wanted to talk with him; when Mr. Lin¬ 
kins arrived, witness was requested to sign a written state¬ 
ment ; Mr. Linkins told the police they could take the writ¬ 
ten statement provided he, Linkins, was present but they 
would not agree to his being present; that he did not tell 
Sergeant Liverman that after passing the body lying in 
the street he went almost to Tilden Street or half way to 
Tiiden Street before turning; he told Liverman the truth 
and what he has just testified to including that he made 
the turn from east to west on Connecticut Avenue where 
he has testified that he did, that is right in front of the 
body; he identified as photographs of the car which he was 
driving that night exhibits “W. J. Nos. 1 and 2”; it is a 
1931 model and he had been using it in connection with his 
store business every since he purchased it. 
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On cross-examination, the witness testified that when 
he started from his store that night his car was parked in 
front of his market store; he turned on the lights and then 
started the motor; that at night time he always turns 

37 the lights on first; the car was a Chevrolet coupe; 
the light-switch is right underneath the dashboard; 

first there is the choke and then the light; he did not look 
to see whether his lights were on when he later stopped 
his car but he is sure they were on because he had put them 
on when he started; the last time he can recall noticing 
the lights were on was when he was in the street as soon as 
he started out; Porter Street is a little over a block from 
witness’ market store; he is sure the lights were still on 
when he made the turn in Connecticut Avenue but he did 
not pay any attention to the lights then as he was paying 
more attention to the person in the street; when he was 
making the turn he saw the lights were on because he could 
see wav ahead; he reallv does not know how wide Con- 
necticut Avenue is at that point; the body was lying about 
a foot from the car track, not over that; he did not testify 
at the Coroner’s inquest that the body was lying on the 
track; he testified at the inquest that he did not see the 
woman standing in the street; he did not testify she was 
lying “right straight on the rails”, but alongside the rails; 
the street was wet and it is a wide street; it is a habit of 
Ins to drive on the car tracks, it is more solid to go; he 
never has skidded on street car rails; along the tracks in 
the safest place to drive when it is wet in his judgment ; no 
cars passed him after he left the store until he reached the 
place where the body was lying in the street and he passed 
none; one car was right ahead of him; he doesn’t know how 
many cars, but one particular car was ahead of him; he 
first saw this car when witness reached Ordwav Street, and 
witness was then right behind it about 25 or 30 feet; it was 
about the same distance ahead of him when witness saw 
the figure lying in the street; witness immediately put on 
his brakes; he did not see a car come out of Porter Street 
into Connecticut Avenue; after he made the turn and came 
to the point where he stopped on the west side of Connecti¬ 
cut Avenue, he did not see a car being parked along 

38 the east curb; there was a car parked at the curb 
but lie did not see anybody in the middle of the street, 
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nor did he see anybody getting out of the car; he did not 
see Mr. or Mrs. Kunkcl come to the scene; he saw some 
people were there but he did not see Mr. or Mrs. Kunkel 
and did not know them; as far as he knows they were not 
there because he did not see them; the front fenders of 
his car were not wiped off between the time of the occur¬ 
rence and the time about which Officer Liverman testified; 

the fenders were in the same condition that tliev were the 

•/ 

night of the occurrence; Mr. Liverman was in error about 
that “because we were too busv at that time of the year to 
wipe anything off”; he guesses it had been three of four 
weeks since the car had been washed; at that time of the 
year, they didn’t bother with the cars; he didn’t pay any 
attention to any impression in the right front fender and 
Livermore did not speak to him about it or call it to his 
attention nor did lie sav anything about the car having been 
wiped off; he didn't talk to witness about the car at ail and 
witness did not know the car had been taken to the Police 
station until he got home; he was not excited at the hos¬ 
pital but he was maybe kind of upset because of this body 
in his arms all the time; he told the officer that he was 
going north on Connecticut Avenue; he was going home; 
he did not tell the officer that he was going south “I told 
him I was parking my car but could not park at the curb” 
after he had made the turn on Connecticut Avenue but he 
did not tell the officer he was driving south; Mr. Hawes was 
present all the time when he talked to the Police officer; 
they were both together; the highest speed that he was 
driving between Porter and Hodman Streets was between 
IS and 20 miles an hour; he stopped his car in 20 or 25 feet, 
right in front of the body; he then made a turn towards his 
rigid and came back and re-crossed the street; the reason 
lhat he knew his lights were still on was because when he 
crossed the car track his lights were showing up on the 
curb bv the Broadmoor, shining right across the 

• j * % 

30 curb; after he brought his car to a stop on the west 
side he got out of the left side of his car; he does 
not think that he could have turned off his lights acciden¬ 
tally as he got out of his car: that he is sure the lights were 
on when he was making the turn: he never saw the woman 
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standing in the street ; the first time he saw her she was 
lying in the street; the car ahead of him of which he spoke 
was traveling on the car track in the same way he was, that 
is between the car tracks; he observed no papers flying 
through the air immediately before he saw the body; he 
did not see any papers in the air; heard no horn sounded 
by the car ahead of him; that car continued straight ahead; 
he is sure the tail light of that car was burning. 

On re-direct examination, witness testified that he told 
Officer Rice the same he has told today about turning in 
front of the body and parking his car; he told Officer Rice 
just what he has told the jury that he turned and headed 
south. 

R. William Funger, a witness on behalf of the defen¬ 
dant, testified as follows: He is now and has been for four 
to four and one-half years employed by Mr. Spund; he re¬ 
members Spund’s telling him of the occurrence four or 
five nights before Christmas two years ago as he was driv¬ 
ing north on Connecticut Avenue; witness was employed 
in the store that evening; the store closed about eight 
o’clock; he left with Mr. Spund, Mr. Brown and Mr. 
Sheckels; he rode home with Mr. Sheckels; after locking 
the store they stopped a little beyond the door in a group 
and spoke of the business of the store that day; Brown left 
while they were standing there, leaving the other three still 
standing; then Mr. Spund left and went to his car, which 
was standing about twenty feet away, just a little south 
of the store: Sheckels and he stood there and spoke for a 
few minutes; he saw Spund get into his car and pull away; 
before he pulled away the lights on his car went on, and 
the car went due north on Connecticut Avenue; the lights 
were shining immediately after he got into the car; 
40 in a few minutes he and Sheckels got in Sheckel’s 
car and left. 

Guy H. Sheckels, a witness on behalf of the defendant, 
testified as follows: He is a grocer and has been such for 
about thirty years, is now and for the past four years has 
been employed at Mr. Spund’s store; he was employed 
there in December, 1933; he does not remember Spund’s 
lelling him of an occurrence four or five days before Christ¬ 
mas, 1933, after leaving the store and starting for home; 
nor did he hear him talking with other people about it; 
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they were keeping the store open later than usual just be¬ 
fore Christmas; it was the Christmas holidays; sometimes 
they would close late, half past eight or nine; he did not 
hear other people speak of an occurrence Mr. Spund ex¬ 
perienced about that time; he did not hear anything about 
it; he left the store late one night there around December, 
but he cannot recall the dav; thev all stood outside there 
for a talk for awhile; Mr. Spund left in his car; Funger 
and he stood there for a few minutes; Spund turned the 
lights on and after a few minutes Funger and he left; 
Spund’s car was parked in front of the store; did not re¬ 
call Spund’s turning the motor on; Spund passed off be¬ 
fore he and Funger left; he does not remember a police 
officer coming to Mr. Spund’s store and arresting him; 
police officers are going in and out of the store all the time; 

he is on dutv everv dav and his work takes him all over the 
► * •> 

store; he cannot remember what part of the store he was 
in on any particular day. 

On cross-examination, the witness testified that if he 
remembers correctly the time when he saw Spund turn on 
his lights and go awav was around the 20th of December 
because they closed late—later than usual; would say Spund 
probably left that day at 8 or a little before; they all stood 
outside before lie left; that was later than any other nights 
before Christmas; that he testified from 8 to 9 o’clock but 
there was no particular time of closing; he did not 
41 say that he fixed that particular time because it was 
the latest night he was there but said it was between 
8 and 9; what fixed this particular time in his mind was 
because they were standing outside there looking at the 
trees and stuff and talking about Christmas; “Q. And you 
remember that this was exactly five days before Christ¬ 
mas? A. Yes, sir.” 

Francis L. Hawes, a witness on behalf of the defendant, 
testified as follows: He is in the real estate business and 
his office is in the Southern Building; his home is at 3403 
Macomb Street where he was also living in December of 
1933; he remembers an incident which occurred in that 
month a little over two years ago when he was coming 
south on Connecticut Avenue about 8 o’clock in the even¬ 
ing; as he approached Rodman Street he noticed someone 
turning around in the road; witness slowed up and came to 
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a stop or nearly a stop and then went on; lie noticed that 
someone was getting out of the car and starting to cross 
the street; witness stopped his car right opposite the car 
that man got out of;.that man went over to the east car 
tracks and picked up what looked to him like a bundle but it 
proved to be a woman; 4 4 He started to get into his own car 
with this woman, but I told him he could not get in there 
with her and drive his car to the hospital and I offered to 
take him”; he got into the rear seat of witness’ car with 
the woman whom he was carrying in his arms; on the 
way to the hospital he introduced himself and said his 
name was Spund and that he ran a grocery store on 
Connecticut Avenue; they reached the hospital about 8:15; 
he went just as quickly as he could; the car which made 
the turn in front of him was close to the intersection of 
Connecticut Avenue and Rodman Street, possibly a little 
south of Rodman; he did not notice any absence of lights 
from that car; witness drove up alongside of the car which 
had stopped ahead of him on the west side of Connecticut 
Avenue immediately after that car stopped; remembers 
that the doors of both cars were open when he started 
42 to the hospital because the handles of them caught 
and someone there had to release them; the witness 
had stopped his car very close beside the other and im¬ 
mediately opposite it; there were other cars parked along 
the west curb at that point; doesn’t remember whether the 
motor of Spund’s car was running when witness drove up; 
after they got to the hospital he and Mr. Spund went in; 
there were two or three police officers there and he and 
Spund told them their story; the officers opened a pocket- 
book that was found on the woman and found out who she 
was; after they had told their story to the policeman they 
were requested to wait,—he doesn’t now remember just 
what for, but it was nearly 10 o’clock before they got away; 
he thinks that while they were waiting an officer came down 
from No. 8 precinct and they both of them then told this 
officer about it; he heard Mr. Spund tell his story to the 
officers at the hospital; he told them that he was proceeding 
north on Connecticut Avenue and saw this package or 
bundle lying in the street, immediately turned around and 
went out across the street and picked it up; he does not 
think there was anything else; he does not remember the 
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names of the police officers who were there; he does not 
remember Spund’s telling either of the police officers at the 
time he saw the woman lying in the street he was driving 
south. 

On cross-examination, the witness testified that when he 
and Mr. Spund reached the scene of the occurrence after 
leaving the hospital they got out to look in the street to 
see if they could find any signs of blood, but witness made 
no investigation after that; when lie first saw Mr. Spund’s 
car making the turn it was near Rodman Street and he 
was turning from the east side around to the west side of 
Connecticut Avenue. 

George R. Linkins, a witness on behalf of the defendant 
testified as follows: He is a member of the bar of 
43 this Court but not in very active practice; his prin¬ 
cipal business now is real estate; he knows Mr. 
Jacob Spund very well and has handled business for him 
for about twenty odd years; he recalls the occasion when 
lie received a telephone message from Mr. Spund to come 
to Police Headquarters; he was out at the time the message 
came; when he got to police headquarters he found the 
police had Mr. Spund under arrest; he gathered from the 
police officers that Mr. Spund had denied being responsi¬ 
ble for the lady’s death; Mr. Spund told witness what the 
circumstances were so far as he knew them; thinks Officer 
Liverman and somebody else who was at police head¬ 
quarters requested that Mr. Spund make a written state¬ 
ment; witness replied that he wanted to be present when 
any written statement was made. They refused permission 
for witness to be present and said that Mr. Spund would 
have to be alone; witness thereupon advised Mr. Spund to 
make no written statement and is certain that he did not; 
witness furnished his bond and left there with him; neither 
he nor Mr. Spund made any objection to Spund’s making a 
written statement provided witness present. 

Jacob B. Spund, the plaintiff, was thereupon recalled 
for further cross-examination and testified that when he 
left his store the evening of the occurrence in question 
three of his employees left with him and one of them left 
before witness got into his car; the witness’ attention was 
called to his testimony at the Coroner’s inquest that he 
went out of the store and his clerk went out with him and 


JACOB SPUND VS. MARIETTA MYERS. 


37 


another fellow and they were standing outside talking for 
two or three minutes when witness turned on the lights and 
went right on, and he was then asked whether that was 
what he had then testified to and witness replied that that 
was wrong; that there were three men who went out, one 
of whom was the manager and the manager went away in 
another direction, that as he recalls it only one left but 
the other two were with him; that he cannot remember 
whether lie told the Coroner’s jury there were two 
44 or three men who went out of the store with him, 
but there were three men that went out and all three 


were his employees. 

Thereupon defendant put in evidence the two photo¬ 
graphs of defendant’s car, previously marked for identifi¬ 
cation “W. J. No. 1” and “W. J. No. 2”, it having been 
first stipulated by counsel that said photographs were taken 
by Leet Brothers, photographers, of this City, about a week 
after the occurrence in question and while said car was 
being held at the police station to which it had been re¬ 
moved by the police on the day it was inspected by Sergeant 
Liverman at defendant’s place of business. 

The parties have also stipulated that said photographs 
may, with the consent of the Court of Appeals, be used 
by either party at the hearing in that Court. 

Thereupon the defendant rested and no rebuttal evidence 
was offered by the plaintiff. 

Whereupon the defendant moved the Court for a directed 
verdict in favor of the defendant on the ground that there 
was not sufficient evidence to justify a verdict in favor of 
the plaintiff, in that the evidence was insufficient, first, to 
justify a finding by the jury that the defendant’s car struck 
the deceased; second, to justify a finding of any of the acts 
of negligence charged in the declaration; and, third, to 
justify a finding that any act of negligence of the defendant 
was the proximate cause of the injury to and death of the 
deceased; that in order to find said act of negligence the 
jury would have to base such finding upon an inference of 
negligence from the alleged fact of the striking of the de¬ 
ceased, which latter fact could onlv be found bv inference 
from the circumstances in evidence; and that the jury could 
onlv find that the alleged negligence of the defendant was 
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the proximate cause of the injury and death by inference 
from the inference of negligence from the inference 

45 that deceased was struck bv defendant’s car. But 
said motion was denied by the Court, to which ruling 

of the Court in denying said motion, the defendant excepted. 

Thereupon the defendant submitted the following pray¬ 
ers for instructions to the jury but the Court refused to 
grant any of said prayers and to the rulings of the Court 
in refusing each of said prayers the defendant separately 
excepted: 

Defendant’s Prayer No. 1 

“The jury are instructed that their verdict shall be for 
the defendant.” 

Defendant’s Prayer No. 2 

“The jury are instructed that there has been no evidence 
offered which would justify the jury in finding as facts 
the allegations of the plaintiff’s declaration that defendant 
failed to maintain a proper look-out, or that defendant did 
not have his car under control.” 

Defendant’s Prayer No. 3 

“The jury are instructed that the burden is upon the 
plaintiff to satisfy them by a preponderance of the evi¬ 
dence that the defendant was guilty of negligence as 
charged in the declaration and that such negligence was the 
cause of the decedent’s injury and death; and if the plain¬ 
tiff fails to sustain such burden of proof or if the evidence 
is evenly balanced, or preponderates in favor of the defen¬ 
dant, the jury’s verdict should be for the defendant.” 
■^The Court thereupon charged the jury as follows: 

“The Court. Ladies and gentlemen, there is in force in 
the District of Columbia, as there is probably in all the 
States of the Union, an Act which allows certain relatives 
of a deceased through an administrator-executor—at least 
in the District of Columbia through an administrator-execu¬ 
tor—to sue for damages growing out of the negligent killing 

of one. This action bv Mrs. Mvers as administratrix of 

» * 

Mrs. Virginia Pfieiger, is predicated upon that sec- 

46 tion of the Code allowing such an action. Thereby 
damages in the sum of $10,000 are claimed. 
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“It is alleged in the declaration that Mr. Spund, the de¬ 
fendant, operated his automobile negligently on Connecti¬ 
cut Avenue between Porter and Rodman Streets. Several 
acts of negligence are alleged. I am submitting only two 
of them to you: that which charges that he operated his 
car without maintaining a proper lookout for pedestrians, 
and that he operated it without having the automobile un¬ 
der proper control; and it is alleged that being negligent 
in those respects it caused him to collide with Mrs. Pflie- 
ger, inflicting bodily injuries which soon thereafter caused 
her death; that there are surviving a husband and an in¬ 
fant child wiio, if there is recovery under this action, will 
be the beneficiaries, in accordance with the statute, 
47 of the distribution of any fund which is awarded as 
damages by reason of such accident. 

“The defendant, pleading to that declaration, admits 
that he was driving his car on Connecticut Avenue at the 
time and place stated, but denies that he was negligent in 
the operation of the car, and denies that his car struck 
Mrs. Pflieger and caused the injuries complained of. 

“So the issue is very clearly drawn by the pleadings, 
and they are very simple. As I have told you before, the 
mere happening of an accident does not of itself raise any 
presumption that it was caused by the negligence of the 
defendant or that the defendant was responsible therefor. 

“The burden is upon the plaintiff in this case, as in all 
other cases, to establish the essential allegations of the 
declaration by a fair preponderance of the evidence; not 
by any speculative or suspicious circumstances from which 
you can draw nothing above mere speculation or suspicion, 
but by evidence of a nature w'hich leads you to a conclu¬ 
sion that it preponderates, when balanced in your rea¬ 
son and judgment, in favor of the conclusion that Mr. 
Spund's car did strike the decedent and that his negligent 
operation of it in one or the other respects alleged was 
the cause of that collision. 

“At the outset I suppose you will approach the case by 
taking up the question, Was it Mr. Spund’s car that struck 
Mrs. Pflieger? On one hand, in behalf of the plaintiff 
there has been evidence offered tending to prove certain 
facts from which it is argued that you should adopt, as 
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your finding in this case, that it was Mr. Spund’s car. On 
the other hand, certain circumstances are argued to the 
contrary, supported also by the denial of Mr. Spimd that 
he did strike the lady or that his car was operated negli¬ 
gently. 

“How are you going to determine whether or not 
48 as to this initial question it has been established by 
a preponderance of the evidence? I have told many 
of you before that the simple way to determine a question 
of fact presented to you is to approach the consideration 
of the evidence in a fair and impartial way, review it care¬ 
fully and impartially, glean from it all the evidence which 
you think has any tendency to support the allegation that 
Mr. Spund’s car struck this lady. Having done that, group 
it and hold it together on one side, and then in a similar 
way, with the same degree of fairness and impartiality, 
glean from the testimony all that which you think has any 
tendency to support the claim of Mr. Spund, the defen¬ 
dant, that his car did not strike the lady. Group that, hold 
it together separately, and then having done so, figura¬ 
tively speaking, weigh it with the utmost fairness and im¬ 
partiality in the scales of your reason and judgment to 
determine on which side is the greater weight, which group 
of testimony weighs the more heavily, which appeals more 
strongly to your reason and judgment as to the truth of 
the matter; which seems more probable, more likely to be 
true. On that side is the weight of the evidence. If you 
find the evidence on the question as to whether Mr. Spund’s 
car struck the lady weighs more heavily in his favor, of 
course you will find in his favor. If it is evenly balanced, 
if after an impartial effort to determine which side weighs 
more heavily it seems to you equally balanced and you can¬ 
not honestly and conscientiously say that it weighs more 
heavily in favor of the plaintiff, under those circumstances 
you should find for the defendant. But if it does weigh 
more heavily in favor of the plaintiff, then as to that ques¬ 
tion of fact you should determine it in favor of the plaintiff. 
You should resolve that question in favor of the plaintiff 
and go on to a determination of the next question, which is, 
Did he operate his car negligently in one or the other or 
both of the ways which I have submitted to you? 
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“ Weigh that carefully, pro and con and in the 

49 same manner that you have weighed the evidence 
with reference to the initial question, and unless it 

weighs more heavily in favor of the plaintiff you of course 
should resolve it in favor of the defendant, in which case 
your verdict will be in favor of the defendant. But if it 
weighs more heavily in favor of the plaintiff, then it should 
be resolved in favor of the plaintiff, which would result 
necessarily in your returning a verdict in favor of the 
plaintiff, in which event of course it would be your duty 
and your pleasure to do so. 

‘ ‘ In weighing the evidence you must judge necessarily of 
the weight to be given to the evidence of each witness. 
You will test the truthfulness and the accuracy of the tes¬ 
timony of each witness. In doing that of course you have 
in mind the manner of the witness in testifying. You have 
in mind the circumstances as revealed by the evidence 
which put that witness in a position to see and to hear and 
to observe. You will determine just what the opportuni¬ 
ties or lack of opportunities were in that respect, and 
determine the degree of intelligence or lack of it whereby 
the witness is mentally qualified accurately to take in the 
things occurring around him or her and to remember it 
and to portray it here to you with accuracy and truthful¬ 
ness upon the stand. 

“You will of course consider also the possible motive 
which might influence the witness ’ testimony one way or the 
other. Whatever that motive may be, if revealed by the 
testimony, has he or she any interest in the outcome of the 
case? Has he or she any interest in any of the parties lit¬ 
igant in the case? Is there any reason for a witness to 
color his or her testimony? 

“All those things you should consider carefully, and 
finally, in the light of the circumstances as they appear 
from the testimony, give to the testimony of each witness 
that weight and only that weight to which you think 

50 it is entitled. 

If you should find in favor of the plaintiff, you 
of course must go on then and determine what amount of 
money you will award as damages. I of course am not 
suggesting or intimating what your findings or your ver- 
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diet should be. We have dealt together here long enough 
as judge and jury for you to know that it has been my effort 
throughout your term to leave entirely to you the consid¬ 
eration and determination of the questions of fact which 
are submitted to you, without any suggestion on my part, 
either by my words, by my manner or by my inflection of 
voice, indicating how I think the case ought to be decided. 
This case stands upon that same basis, of course. You 
should determine the questions with utter impartiality and 
with a due sense of responsibility and in the faithful dis¬ 
charge of your duties as jurors. 

You will approach the question, if it comes to a question 
of determining the damages, with the same attitude, and 
award such amount as in your reasoned judgment will 
fairly compensate the husband and child for the loss of 
services, care and companionship which she as a wife and 
mother would render towards her husband and child in the 
conduct of the household and in the maintenance of the fam¬ 
ily relationship. In other words, you will reduce to a 
money value, according to your best judgment, that con¬ 
tribution which according to the evidence and under the 
circumstances, it might reasonably be expected she would 
give to the husband and the child in service, care and com¬ 
panionship had she continued to live, reducing it to a lump 
cash sum capitalized as of the present time. 

You of course will disregard the elements of anguish, 
sorrow or suffering that may have befallen the husband 
or child or any other member of the family by reason of 
the loss of Mrs. Pflieger. Those are things which the law 
does not pretend to compensate for. The desire, 
51 through such Acts as I have referred to, is to com¬ 
pensate merely for those things which in a fair way 
can be treated as material benefits which one loses by rea¬ 
son of the death of another, rather than the sentimental 
and emotional values which neither can be compensated 
for nor which can be gauged. So confine yourselves merely 
to those elements which I have suggested might, through a 
fair and reasoned judgment on your part, be reduced to a 
pecuniary value, and allow a reasonable sum accordingly 
in the circumstances as they are revealed by the evidence 
as a material loss which the husband and the child have 
suffered through the death of Mrs. Pflieger. 
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‘ ‘ I think that is all I have to say . 9 9 

Thereupon, the attorney for the defendant requested the 
Court to tell the jury that the test after all is not merely 
the weight of the evidence but whether the minds of the 
jury are satisfied by a preponderance of the evidence of the 
facts charged in the declaration and thereupon the Court 
further charged the jury as follows: 

* 4 The Court. I think I have done that. I do not want 
to extend it too far. Of course the evidence must be suf¬ 
ficiently strong to lead you to a conclusion; and if in weigh¬ 
ing the evidence it is just as rational and reasonable from 
that evidence to draw the conclusion that Mr. Spund’s car 
did not strike the lady as that his car did strike the lady, 
then it could not be said that there was a weight of evidence 
in favor of the claim that his car did strike her. There 
must be substantial evidence in the case tending to prove 
that the car did strike Mrs. Pflieger, and that evidence, 
when weighed with the evidence to the contrary, must out¬ 
weigh the evidence to the contrary in the way I have sug¬ 
gested. 

‘ ‘ I think that covers it. ’ 9 

Thereupon the jury retired to consider of their 
52 verdict and after a lapse of approximately three 
hours the jury returned to the Court and requested 
additional instructions from the Trial Justice with regard 
to circumstantial evidence. Whereupon the Court fur¬ 
ther charged the jury as follows: 

“The Court (Mr. Justice Proctor). Members of the 
jury, when an allegation of fact is made, as we have it here 
in this case, involving the question as to whether or not 
Mr. Spund struck this plaintiff and whether or not he was 
negligent in the operation of his car, such allegations of 
fact may be proved by testimony of a direct nature or of a 
circumstantial nature. There are those two forms or classes 
of proof—direct and circumstantial. 

“By way of illustration, if there had been evidence here 
from the lips of a witness that he or she saw Mr. Spund’s 
car collide with the lady, that would be direct evidence. 
The plaintiff did not offer any direct evidence in proof of 
that allegation. 

“The plaintiff, however, sought to establish that allega¬ 
tion by offering testimony tending to prove certain facts 
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from which they argue that you should draw the inference 
that it was Mr. Spund’s car that struck the lady. 

“Now, you see the distinction between direct evidence 
and circumstantial evidence. 

“Now, the law permits an allegation of fact to be proved 
by one or the other or both kinds of evidence—either direct 
or circumstantial, or both. It draws no distinction and 
lays no particular requirements upon the plaintiff as to the 
proof of any particular allegation of fact, a particular kind 
of evidence; but it does require, as to evidence, that it shall 
in its nature and effect be sufficient in the judgment of the 
jury to justify the drawing of a sound conclusion, and shall 
arise above the mere creation of a suspicion or conjecture, 
because suspicion and conjecture is not sufficient. 

“Any allegation of fact must be proved by evi- 
53 dence substantial enough in its nature as to justify 
the drawing of a sound conclusion, and if after a 
careful review of the evidence it does that, then you would 
go on to determine the weight of the evidence, pro and con. 

“If it does not do more than to create in your mind a 
suspicion or conjecture, a speculation, as distinguished 
from what you believe in your good judgment to be a 
justifiable conclusion, why it is insufficient, and the allega¬ 
tion of fact has not been proved. 

“Now, I think that is as much as I can say. You go 
back and, in the light of that explanation, apply yourselves 
to further consideration of this case.” 

The statement of the evidence herein contains the sub¬ 
stance of all of the testimony and other evidence bearing 
upon the exceptions herein reserved on behalf of defen¬ 
dant. 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the Court before the jury retired to consider of 
its verdict, and because the matters and things hereinbefore 
recited are not matters of record, in order to make the 
same a part of the record herein, which'is hereby ordered, 
so that the defendant may have his case reviewed on ap¬ 
peal, the defendant, by his attorneys, moves the Court to 
sign and seal this, his bill of exceptions, to have the same 
force and effect as if each and every one of said exceptions 
had been separately signed and sealed which motion is 
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granted by the Court; and thereupon the defendant tenders 
this, his bill of exceptions, and requests the Court to sign 
and seal the same, which is accordingly done, now for then, 
this 11th day of May, 1936. 

JAMES M PROCTOR (Seal) 

Approved: 

CLEPHANE & LATIMER 
by J WILMER LATIMER 
Attorneys for Defendant 

A. HENRY WALTER 
by JOHNSTON B CAMPBELL 
Attorney for Plaintiff 

Endorsed on Cover: District of Columbia Supreme 
Court. No. 6759. Jacob Spund, Appellant, vs. Marietta 
Myers, Administratrix. United States Court of Appeals 
for the District of Columbia. Filed Jun 26 1936. Moncure 
Burke, Clerk. 
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Jacob Spund, Appellant , 

v. 

Marietta Myers, Administratrix, Appellee 


BRIEF ON BEHALF OF APPELLANT 

This appeal is from a judgment upon the verdict of 
a jury in favor of appellee (hereinafter called plain¬ 
tiff) in an action for wrongful death under the statute. 

The declaration (R. 1-3) charged that on December 
20, 1933, appellant (hereinafter called defendant) was 
operating his automobile on Connecticut Avenue be¬ 
tween Porter and Rodman Streets in a negligent man¬ 
ner, and that, as a result of the negligence alleged, 
his automobile collided with plaintiff’s intestate 
(hereinafter called deceased) and so injured her that 
she subsequently died. 

The defendant, by his plea (R. 3), admitted that he 
was operating his automobile at the time and place 
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alleged, but denied that liis automobile collided with 
the deceased, and denied also that he was guilty of 
any of the acts of negligence charged. 

The injury to the deceased occurred in the night¬ 
time—between 8 and 9 P. M. in December (R. 2). 
She was standing in or crossing Connecticut Avenue 
(R. 13, 1G) between street intersections (R. 8, 10, 
13), that is about the middle of the block between 
Porter and Rodman Streets (R. 10), which is the 
block in which the Broadmoor Apartment building is 
located (R. 32). No one saw the deceased struck by 
any person or object (R. 43). The defendant, who 
operated a market store on the east side of Connecti¬ 
cut Avenue about a block south of Porter Street (R. 
31), was driving north on Connecticut Avenue to his 
home (R. 32), after closing his store about 8 P. M. 
From the first (R. 12, 23, 28, 29,35), the defendant has 
asserted that his car did not collide with the deceased; 
that as he neared the place where she was found he 
saw an object lying at or near the east rail of the 
northbound railway track and a little to his right; 
that he quickly turned his car sharply to the left, that 
is, from east to west, to avoid striking the object, and 
opened his right door to better see what the object 
was; that finding it was a woman, and not having suf¬ 
ficient space to complete a turn to the left to park 
his car on the west side, he turned to the right and 
then made a U-turn to the west side of Connecticut 
Avenue, where he brought his car to a stop about op¬ 
posite the point where the injured woman was lying. 
Defendant then went to her assistance and carried her 
to the car of Francis L. Hawes, a witness for de¬ 
fendant (R. 29, 35), who had stopped beside the de¬ 
fendant’s car and tendered his car to the defendant 
to take the woman to the hospital. Defendant there- 
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upon lifted the woman into the rear seat of Hawes’ 
car and held her in his arms until Emergency Hos¬ 
pital was reached (R. 29, 35). 

In addition to said Hawes, the only witnesses who 
claimed to have seen defendant’s car at or near the 
time in question, were Daniel H. Kunkel (R. 7-12) 
and his wife Elizabeth A. Kunkel (R. 13-21), called 
by plaintiff. The testimony of these three witnesses 
will be referred to in the argument. 

The only other witnesses for plaintiff were plaintiff 
herself, Walter J. Rice and William J. Liverman. 
As none of these persons gave any testimony touching 
the single question presented by this appeal, further 
reference to their testimony is unnecessary. 

Both at the close of the plaintiff’s evidence (R. 28) 
and at the close of all of the evidence (R. 37), de¬ 
fendant moved for a directed verdict upon the ground 
that the evidence did not make a prima facie case 
upon the alleged fact that defendant’s car collided 
with the deceased, or upon the alleged fact that the 
defendant was guilty of the acts of negligence 
charged, or any of them. 

Said motions were denied, and to the denial of the 
motion at the close of all of the evidence the defend¬ 
ant duly excepted (R. 38). 

There were six distinct charges of negligence con¬ 
tained in the declaration (R. 2), but only two were 
submitted to the jury by the trial justice, to wit, the 
alleged failure of defendant to maintain a groper 
lookout , and his alleged failure to have his automo¬ 
bile under proper control (R. 39). 

Assignment of Error 

The trial court erred in denying the defendant’s 
motion for a directed verdict in his favor at the close 
of all of the evidence (R. 5, 38). 
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Point 

While other errors assigned in the trial court (R. 
5) might be urged with much reason, the defendant is 
content to rest his appeal upon the point that the 
court erred in submitting the issue of negligence to 
the jury. 

Argument * 

It was admitted by plaintiff below, and doubtless 
will be here, that no person testified to having seen 
defendant’s automobile collide with deceased, and 
that the only evidence tending to prove that charge 
was wholly circumstantial. 

Furthermore, no witness testified that defendant 
was not keeping a proper lookout or that he did not 
have his car under proper control; nor did any wit¬ 
ness testify to any act or omission of defendant in the 
operation of his car from which such negligence could 
be inferred. It is believed that plaintiff’s counsel 
will admit the accuracy of these statements. Should 
he be unwilling to do so, he is invited to point in his 
brief to the page or pages of the record where he 
thinks such testimony is to be found. If he should 
fail to specifically refer to such evidence, the court 
will be entitled to assume that the above statements 
are accurate. 

The witness Hawes, mentioned above, was driving 
southwardly on Connecticut Avenue, and first ob¬ 
served defendant’s car when it was making the turn 
from the east to the west side of Connecticut Avenue 
south of Porter Street to go to the assistance of the 
deceased (R. 34, 35). Mr. and Mrs. Kunkel, other 
witnesses mentioned above, were driving northwardly 
on Connecticut Avenue (R. 8, 13), and first observed 
the car, which they were able to identify as the de¬ 
fendant’s, at or about the time that Hawes first saw 
it (R. 8, 9, 11, 17, 21). 
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It will not be claimed by plaintiff that the witness 
Hawes gave any testimony tending in the remotest de¬ 
gree to prove either that defendant collided with de¬ 
ceased or that defendant was guilty of any negligence. 

But defendant admits, for the purpose of this ap¬ 
peal, that Mr. and Mrs. Kunkel gave evidence from 
which it was possible to infer (a) that a car which 
passed them between Porter and Rodman Streets, 
going in a northerly direction, was the car of the de¬ 
fendant, and (b) that this car collided with the de¬ 
ceased. While a perusal of Mr. and Mrs. Kunkel’s 

testimonv will disclose marked inconsistencies be- 
* 

tween their statements, and that Mrs. Kunkel’s testi¬ 
mony differed in material and important particulars 
from her testimony at the Coroner’s Inquest, it would 
serve no useful purpose, in view of defendant’s said 
admission, to review here their testimony upon the 
issue of the alleged collision. 

As indicated above, defendant’s sole point is the 
entire absence of evidence upon the charges of 
negligence. Defendant’s counsel assert with confi¬ 
dence that plaintiff can point the court to no evidence 
directly tending to prove either of the allegations of 
negligence submitted to the jury, and to no evidence 
of facts or circumstances from which it would he le¬ 
gally possible to infer defendant’s guilt of either of 
such acts. 

There was, it is true, evidence given by Mrs. Kunkel 
to the effect that when the defendant made the turn 
in Connecticut Avenue after the supposed collision 
she observed that his car was without lights (R. 14), 
and by Mr. Kunkel {who saw no car making the turn 
—R. 9) that when he first saw Spund’s car it was 
headed south on the west side of Connecticut Avenue, 
and was then without lights (R. 9). Neither of them, 
however, was able to identify that car as the car which 
they claimed passed them going north (R. 11, 21). 
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Mrs. Kunkel was asked by the court the specific ques¬ 
tion “Do you know whether the car which you saw 
making the U-turn was the car which was on your 
left?” and her answer was “No, I do not.” But 
even if these witnesses had testified positively that it 
was the same car, and had also testified that it was 
without lights when it passed them, the latter fact 
would have been wholly immaterial because there was 
yio charge of ixegligence, predicated upon the absence 
of lights upon the defendant’s ear, contained in the 
declaration (R. 2), and no such issue was submitted 
by the trial court to the jury (R. 39). 

It thus appears that the only means by which the 
jury could have found that defendant collided with 
the deceased was by inference from purely circum¬ 
stantial evidence, and that the only means by which 
they could have found him guilty of either of the two 
alleged acts of negligence, which were submitted to 
them, was bv inference from the inferred fact of the 
collision. 

The law stands firmly against a verdict resting 
upon such an insecure foundation as was presented 
by the evidence in this case. This will clearly appear 
from the principles stated in the cases to which ref¬ 
erence is now to be made. The applicability of these 
principles to the instant case is so obvious as to make 
comment unnecessary. 

Borrowing language recently employed by this 
court, the finding of negligence against this defendant 
was based upon “the mere guess and speculation of 
the jury.” Sleight v. U. S., .. App. D. C. ..., 64 
W. L. R. 206 (1936), at page 207. The court further 
said, in reversing the criminal conviction in that case: 

“Counsel for the government in their brief lay 
great stress upon the right of the jury to draw 
inferences and deductions from the evidence; but 
inferences and deductions which the jury may be 
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permitted to draw, must be based upon some sub¬ 
stantial evidence tending to establish the guilt 
of the defendant. Otherwise to permit the jury 
to convict upon inferences and deductions, would 
merely mean to permit the jury to speculate as to 
the guilt of the defendant. This sort of pro¬ 
cedure the courts uniformly condemn.” (W.L.R. 
p. 207.) 

In Collins v. D. C., et al., 60 App. D. C. 100, judg¬ 
ment for defendant District of Columbia, in a per¬ 
sonal injury case, was affirmed upon the ground that 
there was a complete failure of proof of the causal 
connection between the accident and the alleged 
negligence. At page 102, the court said: 

“The burden of proof at the trial was upon 
the plaintiff, in order to recover against either 
defendant, to establish by the preponderance of the 
evidence that the accident was in fact caused by 
the negligent act or omission of such defendant. 
The causal connection between the accident and 
the negligence of the defendant must not be left 
to mere conjecture or supposition.” 

And in the opinion in the case last cited the court 
quoted, at the same page, the following from the ear¬ 
lier case of Bennett v. Washington Terminal Co., 55 

App. D. C. Ill: 

“Negligence is a matter of proof to be estab¬ 
lished by competent evidence. The burden of es¬ 
tablishing negligence is upon the complaining 
party. The mere fact that an accident occurred 
creates no presumption of negligence on the part 
of the defendant company. It is an affirmative 
fact, incumbent upon the plaintiff to prove and 
establish by such direct and positive evidence 
that the jury may reasonably infer the facts 
upon which negligence may be predicated.” 

In Wilson v. Borden, 61 App. D. C. 327, in which 
judgment upon a directed verdict for the defendant 
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was affirmed, the Court quoted the following, at page 
329, from Gunning v. Cooley, 281 U. S. 90, 94: 

“When a plaintiff produces evidence that is 
consistent with an hypothesis that the defendant 
is not negligent, and also with one that he is, his 
proof tends to establish neither.” 

In the above statement, the Supreme Court adopted 
the oft-quoted language of Judge Taft in Ewing v. 
Goode, 78 Fed. 442, 444. 

In Selby v. S. Kami Sons Co., 64 App. D. C. 36, in 
which judgment on verdict directed for defendant in 
a suit for personal injuries, was affirmed, the court, 
after reviewing the evidence, said at page 37: 

“This state of the evidence leaves the case with¬ 
in the rule so often applied by the Supreme Court 
that where an accident may be due to anv one of 
several causes, for some of which the defendant 
is legally responsible and for some of which he is 
not, there is such a fundamental failure of the 
plaintiff’s proof that a verdict for the defendant 
should be directed.” 

In the very recent case of Carle v. Rainey, . . App. 
D. C. . . ., 64 W. L. R. 514 (1936) the court reversed 
the judgment below upon the ground that the defend¬ 
ant’s motion for a directed verdict in an automobile 
collision case should have been granted for the reason, 
inter alia, that the case as made by the evidence was 
largely speculative. 

In Argonne Apartment House Co. v. Garrison, 59 
App. D. C. 370, in which judgment for plaintiff was 
reversed for error in refusing a directed verdict for 
the defendant, the Court said at page 373: 

“As a general rule, it may be stated that 
negligence is a fact which must always be proved 
and never be presumed and cannot be inferred 
from the injury or other act complained of 
alone.” 
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In this connection, it is important to be noted that 
there was but one witness (Mrs. Kunkel) who claimed 
to have seen deceased standing in or crossing Con¬ 
necticut Avenue on the evening in question. Mrs. 
Kunkel testified that she saw the figure of a woman 
standing or crossing Connecticut Avenue (R. 13, 16) 
immediately ahead of their car, but somewhat to the 
left (R. 13), as another car was passing them on their 
left (R. 14). She was sitting beside Mr. Kunkel who 
was driving (R. 17), but Mr. Kunkel first saw the 
deceased when she was found lying along the railway 
track (R. 10). He had seen no one standing in the 
street (R. 9). Neither Mr. nor Mrs. Kunkel could 
identify the automobile which passed them as the car 
from which defendant alighted after making the turn 
to go to deceased’s assistance (R. 8, 11, 21). 

But it has been assumed for the purpose of this 
appeal, that there was evidence from which it might 
be inferred that deceased was standing in or crossing 
Connecticut Avenue, that it was defendant’s car which 
passed to the left of the Kunkels’ going north, and 
that defendant’s car collided with deceased. 

Upon the issue of negligence, however, the evidence 
was just as consistent with an hypothesis that de¬ 
fendant was not negligent as with one that he was. 
In fact, it had a greater tendency to show absence of 
negligence upon defendant’s part. For example, Mr. 
Kunkel, who was in the driver’s seat of their car and 
was keeping a lookout ahead (R. 10), did not see any 
figure standing or crossing ahead, but, like the de¬ 
fendant (R. 28), Kunkel first saw deceased when she 
was lying along the railway track (R. 10). It had 
been raining that night and was still cloudy, the 
streets were wet (R. 8), and there was the usual in¬ 
crease of reflected lights due to these conditions (R. 
8). There was no suggestion in the evidence that de¬ 
fendant was driving at an excessive speed. In fact, 
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the evidence of Mr. and Mrs. Kunkel, the only wit¬ 
nesses who saw the alleged “passing car” indicates 
the contrary. Furthermore, neither of these wit¬ 
nesses, by direct or indirect statements, suggested 
that defendant did not have his car under complete 
control or that he was not keeping a careful lookout 
ahead. Hence (still assuming defendant’s car struck 
the deceased), where is there to be found in the evi¬ 
dence any basis for finding that the striking was the 
result of negligence of the defendant? Did the de¬ 
fendant see the deceased in time to have avoided the 
accident, or could he, by the exercise of reasonable 
care under the circumstances, have seen her in time 
to have prevented the accident? Did deceased step 
from in front of the Kunkel car directly into the path 
of defendant’s car? No answer to these questions can 
be found in the evidence. 

The facts in Reaver v. Walch, 55 App. D. C. 159, 
and Feiffer v. Mann, 64 App. D. C. 230, are similar in 
many respects to the instant case, except that in 
neither was the fact of the collision left to inference 
but was, on the contrary, admitted by the defendants. 
Both of these cases, like the present, involved in¬ 
juries to a pedestrian who was struck by an automo¬ 
bile while crossing the street in the nighttime between 
street intersections. In each the court affirmed a 
judgment for the defendant upon a directed verdict 
for lack of sufficient evidence of the negligence 
charged. The language of the court in the Reaver 
case, at page 161, is particularly apt: 

“Did the defendant see her [plaintiff] in time 
to have avoided the accident, or could he, by the 
exercise of ordinary care under the circumstances, 
have seen her in time to have prevented plaintiff 
walking into the car? These were some of the 
questions concerning which evidentiary facts 
might have been submitted on the trial. Had 
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such evidence been introduced, issues of fact may 
have been presented requiring determination by 
a jury.” 

There being, then, no direct evidence in the present 
case of the negligence charged, and no facts proved 
by direct evidence from which the charged negligence 
could have been reasonably inferred, it follows that 
the inference of negligence could only have been 
drawn from the fact that defendant’s car collided 
with deceased, and as the evidence of the latter fact 
was admittedly wholly circumstantial, the jury were 
obliged to indulge in pure conjecture—to infer the 
negligence from the inferred fact of the collision. 

The finding of a fact upon such a basis was long 
ago condemned in U. S. v. Ross , 92 U. S. 281 (1876), 
in which a judgment of the Court of Claims was re¬ 
versed, the Supreme Court saying of the lower court’s 
finding of certain material facts, at p. 283: 

‘‘They are inferences from inferences; pre¬ 
sumptions resting on the basis of another pre¬ 
sumption. Such a mode of arriving at a conclu¬ 
sion of fact is generally, if not universally, inad¬ 
missible. No inference of fact or law is reliable, 
drawn from premises which are uncertain.” 

Thereupon the Supreme Court laid down this clear 
and definite rule, at the same page: 

“Whenever circumstantial evidence is relied 
upon to prove a fact , the circumstances must be 
proved , and not themselves presumed .” 

In support of the rule thus stated, the Supreme 
Court then quoted the following from Starkie on Ev., 
page 80: 

“In the first place, as the very foundation of 
indirect evidence is the establishment of one or 
more facts from which the inference is sought 
to be made, the law requires that the latter 
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should be established by direct evidence, as if 

thev were the very facts in issue.” 

•> * 

Both of the last two excerpts from the Boss opinion, 
were referred to and followed in the later case of 
Manning v. John Hancock Mutual Life Ins. Co., 100 
U. S. 693. 

In the very earlv case of Weaver v. B. & 0. Rail- 
* •> 

road Co., 3 App. D. C. 436, this court laid down the 
same rule for the guidance of the trial courts of the 
District of Columbia. That was an action for wrong¬ 
ful death, in which judgment for the defendant upon 
a directed verdict was affirmed. The opinion contains 
the following concise statement, at page 455, citing 
as authority the Ross and Manning cases in the Su- 
preme Court, supra: 

“Unquestionably, a satisfactory conclusion may 
be reached through reasonable presumption or in¬ 
ference from established facts, as well as by di¬ 
rect evidence. But conjecture is not sufficient. 
Inferences must he from established facts, not 
from other inferences.” 

The same rule was declared in the later case of 
Stearman’s Admr. v. B. & 0. Railroad Co., 6 App. 
D. C. 46. It there appeared that plaintiff’s intestate 
was admittedly struck by the defendant’s engine, and 
the sole question was whether decedent’s death was 
the result of the engineer’s negligence. The court 
reviewed the evidence and sustained the ruling of the 
trial court, in directing a verdict for the defendant, 
saying at pages 53, 54: 

4 4 There is no evidence tending to show’ that the 
engineer saw’ deceased at all, much less in time 
to warn her * * *. There is therefore no founda¬ 
tion for inference. Presumption cannot be 
founded on presumption; it must have for its 
base a fact or circumstance in actual proof. Nor 
can negligence be inferred from the mere fact of 
injury.” 


13 


Again, in Bennett v. Washington Terminal Co., 55 
App. D. C. Ill, above cited, judgment upon a directed 
verdict for the defendant was affirmed, and in the 
course of its opinion the court said, at page 113: 

“To have left the question of defendant’s 
negligence to the jury would have opened up an 
endless realm for speculation and conjecture, for 
the building of inference upon inference and pre¬ 
sumption upon presumption.” 

And continuing, at the same page, the court said: 

“The mere fact that an accident occurred 
creates no presumption of negligence on the part 
of the defendant company. It is an affirmative 
fact, incumbent upon the plaintiff to prove and 
establish by such direct and positive evidence 
that the jury may reasonably infer the facts upon 
which negligence may be predicated. * * * Where, 
as in this instance, the accident may have re¬ 
sulted from any one of a number of different 
causes, and in any one of a number of different 
ways, the court will not permit the jury to specu¬ 
late as to how it occurred, and arrive at a verdict 
which at best would amount to a mere guess.” 
(Italics supplied.) 

And in the still later opinion of Collins v. D. C. et 
al., 60 App. D. C. 100, hereinabove cited, the court at 
page 102, quoted with approval the following from a 
Virginia decision there cited: 

“An inference cannot be drawn from a pre¬ 
sumption, but must be founded upon some fact 
legally established. This court has repeatedly 
held that when liability depends upon carelessness 
or fault of a person, or his agents, the right of 
recovery depends upon the same being shown by 
competent evidence, and it is incumbent upon such 
a plaintiff to furnish evidence to show how and 
why the accident occurred—some fact or facts by 
which it can be determined by the jury, and not 
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be left entirely to conjecture, guess, or random 
judgment, upon mere supposition, without a sin¬ 
gle known fact.” (Italics supplied.) 

The rule of this court, and of the Supreme Court 
of the United States, laid down in the opinions in the 
cases cited above, to the effect that a verdict should 
not be allowed to stand when it is based wholly upon 
an inference of a material fact from another fact 
which can only be found by inference, is quite as gen¬ 
erally established throughout the country, as will ap¬ 
pear from 10 R. C. L. at p. 870, where the following 
is stated: 

“It is a well-established rule that a presump¬ 
tion can be legallv indulged only when the facts 
from which the presumption arises are proved by 
direct evidence, and that one presumption cannot 
be deduced from another. To hold that a fact 
inferred or presumed at once becomes an estab¬ 
lished fact, for the purpose of serving as a base 
for a further inference or presumption, would 
be to spin out the chain of presumptions into the 
regions of the barest conjecture.” (Italics sup¬ 
plied.) 

Innumerable other cases, including other decisions 
of the Supreme Court, of this court, and of the state 
courts, might be cited but to do so would unnecessarily 
extend this brief. 

However, because it is such a recent decision and 
somewhat similar in its facts, reference may be made 
to Atclieson T. & S. F. By. Co. v. Toops, 281 U. S. 351, 
which was an action for wrongful death, brought 
under the Federal Employers 9 Liability Act, and in 
which judgment for plaintiff was affirmed by the Kan¬ 
sas appellate court but reversed on certiorari to the 
Supreme Court. It appeared that decedent, a con¬ 
ductor in charge of a freight train of petitioner, was 
killed in the course of a switching operation under his 
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direction. There were no eye-witnesses to the acci¬ 
dent. The plaintiff’s theory was that decedent had 
been knocked down by one of the cars which were 
being switched and was killed by that and the suc¬ 
ceeding cars passing over him, and that his death was 
attributable to negligence of employees of the de¬ 
fendant in charge of these cars. In its opinion, the 
Supreme Court, at page 355, said: 

“What actually took place can only be sur¬ 
mised. Whether he was run down on the track 
by the first car or he attempted unsuccessfully to 
board the train on one side or the other or suc¬ 
ceeded and in either case finally came to his death 
by falling under or between the moving cars is a 
matter of guess-work. * * * If allowed to sustain 
the verdict it would remove trial by jury from 
the realm of probability, based on evidence, to 
that of surmise and conjecture .” (Italics sup¬ 
plied.) 

In the above case the evidence established that the 
decedent ^vas run over by railway cars of the peti¬ 
tioner, and the sole question was whether his death 
was the result of negligence of defendant’s employees. 

The only case relied upon by plaintiff below, in 
opposition to the defendant’s motion for a new trial, 
was Washington Terminal Co. v. Callahan, 51 App. 
D. C. 85, but it is believed that nothing is to be found 
in that opinion inconsistent with the rule declared in 
the earlier cases in this court and in the later case of 
Bennett v. Washington Terminal Co., supra. After 
reviewing the evidence in the Callahan case, the court 
affirmed a judgment for the plaintiff because it found 
upon the evidence that “the accident could only have 
occurred through the negligence of the helper or the 
trainmen, or all” (p. 85). That this court had no 
thought that it had in anywise departed, in the Cal¬ 
lahan case, from its settled rule when it wrote the 
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opinion in the later case of Bennett v. Washington 
Terminal Co. is evident from the fact that in the Ben¬ 
nett opinion the Court cited the Callahan decision 
(p. 113), and found no occasion to distinguish the two. 

When the instant case was allowed to go to the jury 
upon the issue of negligence, there was opened up 
“an endless realm for speculation and conjecture, 
for the building of inference upon inference and pre¬ 
sumption upon presumption”—to repeat the language 
of this court in Bennett v. Washington Terminal 
Company, supra. For three hours the jury endea¬ 
vored without success to reach a conclusion upon the 
two separate issues of fact submitted for their de¬ 
termination, that is, the alleged fact of collision and 
the alleged fact of negligence, and then returned to 
the Court for additional instructions “with regard to 
circumstantial evidence” (R. 43). It is evident from 
their verdict that they must have understood that the 
law permitted them to build an inference of negligence 
upon the inference that defendant’s car struck the 
deceased because, as has been hereinbefore shown, 
there was no evidence whatever tending to prove 
either that defendant was not keeping a proper look¬ 
out or that he did not have his car under proper con¬ 
trol. In fact, the only evidence bearing at all upon 
the manner in which the car which passed the Kun- 
kels was being operated was Mrs. Kunkel’s statement 
that it “must have been going a little bit faster than 
they were” (R. 19), and her testimony was that their 
car was going “rather slowly” (R. 21). 

In conclusion, the following apt language is quoted 
from the opinion of the Circuit Court of Appeals of 
the First Circuit, in Boston C. C. & N. Y. Canal Co. v. 
Seaboard Transportation Co., 270 Fed. 525. This 
was a negligence case, and at p. 531 the court said: 

“The natural reluctance of the mind to admit 


17 


that the problem of the real cause of the accident 
has not been satisfactorily solved must not drive 
us to accept an unsound solution. Negligence 
must be proved by a fair preponderance of the 
evidence. It must not be merely guessed, because 
of the absence of other fully satisfactory expla¬ 
nation of the accident. This has been ruled in 
numerous personal injury cases. ” 

It is respectfully submitted that the trial justice 
erred in denying defendant’s motion for a directed 
verdict at the close of all the evidence, and that the 
judgment herein for the plaintiff should, therefore, be 
reversed. 

Walter C. Clephane, 

J. Wilmer Latimer, 

Attorneys for Appellant. 
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Marietta Myers, Administratrix, Appellee . 


BRIEF ON BEHALF OF APPELLEE. 


In addition to the evidence discussed in appellant’s 
statement of the case the court’s attention is invited 
to certain further evidence which has a direct bearing- 
on the question presented by this appeal. 

One witness, Mrs. D. H. Kunkel, testified that she 
saw a figure standing in the street, that a car passed on 
the left and, as it passed, the figure disappeared (R. 
14); it seemed as if the figure “had been mowed down” 
(R. 19); there was but one car passed from the time 
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witness entered Connecticut Avenue until the car of 
witness was parked (R. 15); she observed no other car 
proceeding north (R. 15); witness’ car was stopped 
as quickly as possible and witness observed a car mak¬ 
ing a “U” turn without lights and return south to 
where the body of deceased lay (R. 14); that car was 
driven by appellant (R. 15). 

Witness D. H. Kunkel testified that a car passed on 
his left and that, simultaneous with its passing, he 
heard a thud, saw newspapers flying in the street, and 
his wife exclaimed “Someone has been hit” (R. 8); 
immediately he stopped his car and, as he alighted, he 
saw the car of appellant coming south, without lights, 
and stop at a point opposite the body of the deceased 
(R. 9); he too has no recollection of any other ear 
passing (R. 9). 


POINT. 

The evidence required the submission of the ques¬ 
tion of negligence to the jury, and the evidence of negli¬ 
gence supports the jury’s verdict. 

ARGUMENT. 

In view of appellant's statement that 

“While other errors assigned in the trial court 
(R. 5) might be urged with much reason, the de¬ 
fendant is content to rest his appeal upon the point 
that the court erred in submitting the issue of 
negligence to the jury” (brief 4); that 

“defendant admits, for the purpose of this appeal, 
that Mr. and Mrs. Kunkel gave evidence from 
which it was possible to infer (a) that a car which 
passed them between Porter and Rodman Streets, 
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going in a northerly direction, was the car of the 
defendant, and (b) that this car collided with the 
deceased.” (brief 5); and that 

“it has been assumed for the purpose of this ap¬ 
peal, that there was evidence from which it might 
be inferred that deceased was standing in or cross¬ 
ing Connecticut Avenue, that it was defendant’s 
car which passed to the left of the Kunkels’ going- 
north, and that defendant’s car collided with de¬ 
ceased.” (brief 9), it is deemed 

unnecessary to discuss the evidence and the law estab¬ 
lishing the fact that the car of the appellant struck the 
deceased and caused her death. Therefore this brief 
will be devoted to a discussion of the evidence and the 
law supporting the action of the court in submitting 
the question to the jury and the jury’s conclusion that 
the appellant was negligent in failing to maintain a 
proper lookout and in failing to have his car under 
control. 

At the outset, the attenton of the court is invited to 
appellant’s statement (brief 4) that 

“no witness testified that defendant was not keep¬ 
ing a proper lookout or that he did not have his 
car under proper control; nor did any witness 
testify to any act or omission of defendant in the 
operation of his car from which such negligence 
could be inferred.” 

It is true that no witness stated that defendant failed 
to keep a proper lookout, that he did not have his car 
under control, or that the defendant was negligent. Of 
course the expression of such an opinion would have 
been inadmissible. But the testimony of Mr. Kunkeh 
Mrs. Kunkel, and indeed, the testimony of defendant 
himself, supports the jury’s finding that defendan' 
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was negligent. The testimony of Mr. Kunkel was that 
when he first observed defendant’s car, it was running 
without lights (R. 9). The testimony of Mrs. Kunkel 
was that she observed defendant’s car making a “U’’ 
turn without lights and that it had no lights during the 
time it was making the turn and coming to a stop 
(R. 14). The defendant testified that he was driving 
along the street car tracks and that the street was wet; 
that the application of his brakes caused a skid, throw¬ 
ing his car so far to the left that in making a “U” turn, 
he was obliged to make a right-hand turn instead of a 
left-hand turn as testified by other witnesses (R. 29). 

The appellee does not question the proposition which 
appellant’s brief is devoted in large part to showing; 
viz., that the jury shall not be allowed to indulge in 
pure conjecture or to infer negligence from the mere 
fact of collision. The decisions of this court clearlv 
show that the facts adduced bv the testimonv of vari- 
our witnesses take this case from the field of conjec¬ 
ture and place it in the field of direct and positive evi¬ 
dence from which the jury may reasonably infer the 
fact of negligence. 

The only questions submitted to the jury were the 
negligence of defendant in failing to maintain a proper 
lookout and in failing to have his car under control. 
In the exercise of due care, the driver of an automobile 
is required to maintain a constant lookout for pedes¬ 
trians and vehicles and to keep his automobile under 
such control as to enable him to avoid a collision with 
persons or objects seen on the street. 

It is obvious that in driving an automobile without 
adequate lights after nightfall, the driver is unable to 
maintain the lookout required by law and that such 
operation of an automobile is negligence per $e. The 
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requirement of adequate lights as a factor necessary 
in maintaining a proper lookout, is set forth in 42 C. J. 
914 as follows: 

“The general requirement of reasonable care 
and the duty to keep a lookout make it incumbent 
upon one who is operating an automobile in the 
dark to carry lights sufficient to enable him to see 
the road and objects therein or thereon such a dis¬ 
tance ahead of him as will enable him to keep an 
adequate lookout to avoid injuries. While this 
duty is usually imposed by governmental regula¬ 
tion with respect to the character and power of 
the lights which shall be carried in front of the 
vehicle it exists independent of any such require¬ 
ments. It follows that an operator is guilty of 
negligence if he drives at night without lights 
which are in fact sufficient to enable him to keep, 
a proper lookout ahead of his car, even though he 
has front lights which measure up to the require¬ 
ments of the regulations.’’ (Italics ours.) 

Among the numerous authorities cited in support of 
the foregoing proposition, is that of Jones v. Sunshine 
Grocery , 236 S. W. 614 in which the court stated: 

“It is the duty of the driver of a motor vehicle 
on a public highway at night to have his car 
equipped with lights which will enable him to see 
obstructions or other dangers ahead in the road, 
and use them so as to prevent injuries to himself 
and vehicle. ... It was the duty of the driver 
to have in use lights by which he could see the ob¬ 
struction within time to stop the car, or within 
such time that he might drive his vehicle around 
it through the unobstructed portion of the road.” 

It is truly stated in appellant’s brief that in the court 
below, plaintiff relied upon this Court’s decision in 


Washington Terminal Co. v. Callahan, 51 App. D. C. 
85. The Callahan case is so similar to the present case 
as to render it absolutely determinative of the question 
presented by this appeal. In that case the deceased 
was killed in the yards of defendant Company, and “no 
witness was produced who actually saw the train strike 
the deceased”, although just prior to the accident, the 
deceased was seen at the place of the accident. In the 
present case the deceased was seen at the place of the 
accident and one witness testified that she disappeared 
“as if mowed down.” No question of contributory 
negligence is involved in this case and all other ques¬ 
tions except as to defendant’s negligence have been 
removed by appellant’s election to prosecute the ap¬ 
peal upon that sole question of negligence. The fol¬ 
lowing language of this court in the Callahan case ade¬ 
quately disposes of that one remaining contention. 

“Another rule required both the engineer and 
fireman to keep a lookout ahead for men working 
on the tracks and switches and to stop the train if 
thev failed to get out of the wav. These rules were 
in the interest of the company. Trains were con- 
stantlv moving backward and forward on these 
tracks and switches, and if a workman was com¬ 
pelled to keep a lookout for his own safety, he 
would get little accomplished.” 

“From the facts disclosed, the helper was un¬ 
doubtedly confused bv the noise of the passing 
train on the parallel track; but it appears that the 
engineer and fireman had a clear view of the track 
for a distance of 240 feet before reaching the 
switch where Callahan and his helper were killed. 
Callahan was relieved from keeping a lookout for 
approaching trains, since, under the rules, he 
could rely upon his helper and the trainmen to 
protect him. We deem it unnecessary, therefore, 
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to analyze the testimony, since the accident could 
only have occurred through the negligence of the 
helper or the trainmen, or all.” 

‘ ‘ In the light of the rules under which Callahan 
was working, the jury was justified in finding that 
his death was occasioned by the negligence of his 
fellow employees. The engineer had a clear vieic 
of the track; and, if he failed to look for men work¬ 
ing on the tracks, he was negligent, or if he looked 
and failed to see Callahan and his helper, his ob¬ 
servation was so careless as to constitute negli¬ 
gence. ” (Italics ours) 

The holding in the Callahan case was reaffirmed in 
Bennett v. Washington Terminal Co., 55 App. D. C. 111. 
The latter case is cited and several times quoted by 
appellant. The facts in that case bear no likeness to 
those shown by the evidence in this case. There was 
not even any evidence tending to show that the de¬ 
ceased was struck by defendant’s locomotive or 
whether his position of danger was such that it could 
have been discovered by the train crew. 

In Atchison, T. & S. F. By. Co. v. Toops, 281 U. S. 
351, cited by appellant, it was held that there was in¬ 
sufficient evidence of defendant’s negligence consti¬ 
tuting the proximate cause of death. The utter fail¬ 
ure of the evidence to show either the cause or the 
manner of the accident is shown by the following quo¬ 
tation from the opinion (p. 355): 

“What actually took place can only be surmised. 
Whether he was run down on the track by the first 
car or he attempted unsuccessfully to board the 
train on one side or the other or succeeded and in 
either case finally came to his death by falling 
under or between the moving cars is a matter of 
guesswork.” (Italics ours.) 
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No comment is needed to show the wide variance be¬ 
tween the character of evidence in that case and the 
case at bar. The other cases cited by appellant like¬ 
wise fail to support his argument that appellee’s evi¬ 
dence failed to support the allegations of negligence. 

CONCLUSION. 

We submit that appellant’s entire contention pre¬ 
sented on this appeal, must stand or fall upon his argu¬ 
ment that the jury was obliged “to infer the negligence 
from the inferred fact of the collision” (brief 11). This 
argument proceeds upon the fallacy that the same evi¬ 
dence may, and in this case does, lead to the conclusion 
of separate and distinct facts. The evidence shows di¬ 
rectly that a few moments after the collision, defen¬ 
dant’s car was running without lights. From that evi¬ 
dence, it is a reasonable (and almost inescapable) con¬ 
clusion that the car was running without lights at the 
time of the collision. As pointed out heretofore the 
absence of lights deprived the defendant of a proper 
lookout, and in itself constituted negligence. 

We submit that the evidence required the submission 
of the case to the jury and that the evidence supports 
the verdict of the jury. Therefore the judgment should 
be affirmed. 


Respectfully submitted, 

A. Henry Walter, 

320 Southern Bldg., 
Attorney for Appellee. 
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No attempt whatever is made in appellee’s brief to 
justify the submission to the jury of the charge that 
defendant failed to have his automobile under con¬ 
trol, and it is therefore assumed that appellee does 
not now claim that there was evidence tending to prove 
that charge. 

This leaves, of the six acts of negligence charged in 
the declaration, the single charge of failure to keep a 
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proper lookout for pedestrians, and the brief points to 
no evidence that defendant was not, at the time in ques¬ 
tion, attentively keeping a lookout ahead. 

The sole ground upon which appellee seeks an affirm¬ 
ance of the judgment is that there was evidence tend¬ 
ing to prove another act of negligence, not charged in 
the declaration and not submitted to the jury, to wit, 
that defendant w T as operating his car without head¬ 
lights. Appellee’s position is that this act, while not 
expressly charged, was embraced by implication within 
the charge of failing to keep a proper lookout for pe¬ 
destrians. Before considering this point, together with 
the evidence touching the claimed absence of lights, 
correction should be made of several erroneous state¬ 
ments in appellee’s brief in regard to the defendant’s 
evidence. 

At the foot of page 3, appellee states that “the tes¬ 
timony of defendant himself supports the jury’s find¬ 
ing that defendant was negligent”. But it will be ob¬ 
served that this assertion is supported by no references 
to the record , and nothing is to be found in defendant’s 
testimony to justify the statement. 

Also, at page 4 of appellee’s brief, the following ap¬ 
pears : 

“The defendant testified that he was driving 
along the street car tracks and that the street was 
wet; that the application of his brakes caused a 
skid, throwing his car so far to the left that in 
making a ‘U’ turn, he was obliged to make a right- 
hand turn instead of a left-hand turn as testified 
by other ivitnesses.” (Italics supplied) 

While the “other witnesses” referred to above are 
not named, thev could onlv have been Mr. and Mrs. 
Kunkel, who testified on behalf of the appellee; and in 


order that the accuracy of the italicized portion of the 
quotation may be tested, the Court is invited to com¬ 
pare the testimony of these two witnesses with that of 
the defendant. Immediately following the testimony 
of the defendant that in making the turn in Connecti¬ 
cut Avenue he was obliged to make a right-hand turn 
(R. 29), he further testified (R. 29) that “ after he 
turned to the right he made a loop across the tracks,” 
stopped, got out of his car and started over to the body 
lying in the street. Mr. Kunkel testified that he did not 
see the defendant’s car making any turn (R. 9) and 
that “when he first saw” the defendant’s car it “was 
about coming to a stop where Mr. Spund alighted from 
it” (R. 11) and was headed south on the west side of 
Connecticut Avenue, opposite where Mr. Kunkel had 
parked his car on the east side (R. 9). 

Obviously, Mr. Kunkel’s testimony was in no respect 
inconsistent with that of the defendant, and the follow¬ 
ing references to the testimony of Mrs. Kunkel upon 
the same subject will demonstrate that her statements 
were practically identical with those of the defendant. 
She testified that “in making the U-turn the car [re¬ 
ferring to defendant’s car] went from right to left, 
that is toward the east side and then swung around 
toward the west” and “came to a stop on the west 
side of Connecticut Avenue a little below where the fig¬ 
ure vras lying” (R. 14). 

It thus appears that an entirely erroneous impres¬ 
sion is conveyed by the statement in appellee’s brief 
above quoted. 

In further reply to appellee’s brief, the Court’s at¬ 
tention is invited to the following pertinent considera¬ 
tions bearing upon the single ground upon which ap¬ 
pellee has rested her case in this Court: 


I. Evidence of appellee’s witness as to the light con¬ 
ditions at the time and place in question. 

II. The trial Court’s refusal to submit to the jury a 
charge made in the declaration that defendant failed to 
give “proper and lawful warning to pedestrians.” 

III. The insufficiency of the evidence of absence of 
headlights from defendant’s car. 

IV. The lack of evidence that the absence of head¬ 
lights could have been a contributing cause of dece¬ 
dent’s injury. 

I. 

In regard to the light conditions, appellee’s witness, 
Mr. Kunkel, testified that Connecticut Avenue at the 
point in question was “a well-lighted street” (R. 10) 
and that on the evening in question “the streets were 
wet and vou got all kinds of reflections from street 
lights or any other lights that might happen to be 
there” (R. 11) (evidently referring to the lights upon 
street cars and other automobiles passing in both di¬ 
rections), and that “the only difficulty with visibility 
was a glare or reflection of lights in the street” (R. 
8). Under the conditions stated, headlights would be 
of no aid to the operator of a car in keeping a look¬ 
out for pedestrians who might be crossing the street 
ahead. Even on a clear night the headlights of one’s 
car reflect so little light on well-lighted streets, with 
lighted cars constantly approaching from the same and 
opposite directions, that they are of no assistance to 
the driver in keeping the necessary lookout ahead. It 
is a common experience of operators of cars under 
such conditions that the reflection from their headlights 
is not sufficient even to enable them to be certain that 


their lights are burning. Of course, this is not true 
when driving upon unlighted highways. 

In this connection it is to be noticed that Mr. Kunkel, 
who admittedly was operating his car prudently and 
with headlights, failed to observe, as did the defen¬ 
dant, any one standing or moving in the roadway ahead 
(R. 9), though the Kunkel car was approaching the 
point where the decedent was found at the same time 
and from the same direction as the defendant’s car, 
and had almost reached that point while the defen¬ 
dant’s car was still passing the Kunkel car (R. 11). 

II. 

It might with much more reason have been claimed 
by appellee that absence of headlights, under the con¬ 
ditions existing at the place in question, was embraced 
by implication within the charge made in the declara¬ 
tion of “failure to give proper and lawful warning to 
pedestrians.” A person crossing Connecticut Avenue 
ahead of an approaching automobile would see its 
headlights more readily than he would observe the car 
itself, and hence the absence of such lights might con¬ 
stitute failure to give proper and lawful warning. But 
the trial judge wholly withdrew the charge last quoted 
from the jury for lack of evidence to support it (R. 39). 
Would he have done so if he had thought the evidence 
of absence of headlights sufficient to have justified the 
submission of this as an issue to the jury? 

Evidently appellee’s counsel was not able to find any 
authoritative support for the contention that failure 
to keep a proper lookout for pedestrians embraces by 
implication a charge of driving without lights. Cer¬ 
tainly the only court decision cited ( Jones v. Sunshine 
Grocery , 236 S. W. 614) does not do so. On the con- 
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trary, in that opinion driving without lights and failure 
to keep a proper lookout were treated as separate and 
distinct acts. The case originated in justice’s court 
where there were no written pleadings. In the “oral 
pleadings” it was alleged that the defendant’s auto¬ 
mobile was left in a public highway unguarded and 
without lights or other signal to warn persons upon 
the highway of the presence of said automobile, and 
that by reason thereof plaintiff’s automobile collided 
therewith and was damaged. Judgment for the plain¬ 
tiff was reversed upon the ground that plaintiff had 
failed to show that the driver of its own car was with¬ 
out negligence. The language from the opinion (p. 
616) which appellee quotes (p. 5), referred to the 
duties of the driver of plaintiff 7 s car, and the portion 
of the opinion quoted by appellee omits an important 
and significant clause of the first sentence of the quo¬ 
tation, immediately following the quoted clause “so 
as to prevent injuries to himself and vehicle”. The 
omitted portion of the sentence is as follows: 

“and it is his further duty to exercise care to keep 
a lookout to detect obstructions or other dangers 
opportunely so that in the exercise of ordinary dis¬ 
cretion he mav prevent injuries.” (Italics sup¬ 
plied) 

So that instead of the language of the Court in the 
Jones case supporting appellee’s contention here, the 
opinion treated the duty in regard to lights and the 
duty to keep a lookout as separate and distinct. 

The only other authority cited by appellee is 42 C. J. 
914. Appellant, of course, concedes the correctness of 
the statement that an operator of an automobile is 
guilty of negligence if he drives at night without lights, 
and that a person shown to have been injured by rea- 
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son of such negligence is entitled to recover. But 
there is nothing in the text quoted which gives support 
to the contention that the present judgment should be 
sustained upon an issue not made below and not sub¬ 
mitted to the jury. It is significant that of the numer¬ 
ous decisions cited in the notes to the Corpus Juris 
text quoted by appellee none are referred to in appel¬ 
lee’s brief (except the Jones case, supra) as sustain¬ 
ing the contention here made that a charge of driving 
without lights constitutes, or is comprehended within, 
a charge of failing to keep a proper lookout. It has 
already been shown that the Jones case does not do so, 
and it is fair to assume that the other cases cited in 
said notes do not support appellee’s position. 

III. 

The only persons who gave any testimony as to the 
absence of headlights were appellee’s witnesses, Mr. 
and Mrs. Kunkel, and in considering their testimony 
it should be kept in mind that both of them testified that 
they did not observe an absence of lights from the car 
which passed them (R. 11, 14). 

Mr. Kunkel testified that he “first saw the car with¬ 
out lights” (R. 11) as he ivas getting out of his own 
car (R. 9) and when he was on the east curb of Con¬ 
necticut Avenue (R. 11) about to go over to the injured 
woman (R. 11); that the car without lights “was about 
coming to a stop where Mr. Spund alighted from it” 
(R. 11); that Mr. Spund’s car was then headed south 
and “almost opposite witness’ ” parked car (R. 9),— 
almost opposite “on a straight line” abreast of wit¬ 
ness’ car “but heading the opposite direction” (R. 9); 
that it came to a stop on the ivest side of Connecticut 
Avenue “approximately opposite” where the injured 
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woman was lying (R. 9) and Mr. Spund got out and 
went over and picked her up (R. 9); that witness had 
parked his car on the east side of the Avenue 4 ‘three 
or four car-lengths past where the figure was lying” 
(R. 8). 

Mrs. Kunkel testified that, in making the turn in 
Connecticut Avenue, Mr. Spund’s car first went “in 
front of their car to the right” and then made a 
U-turn “that is toward the east side and then swung 
around and down toward the west” side of Connecticut 
Avenue (R. 14); that the Kunkel car was then coming 
to a stop at the east curb of Connecticut Avenue (R. 
14); that “she first observed ” the absence of lights 
when Mr. Spund’s car had “reached one-half the way 
in crossing from the east to the west side of Connecti¬ 
cut Avenue” (R. 18). She did not remember whether 
it had any tail lights (R. 18). 

Mr. and Mrs. Kunkel therefore were necessarily 
viewing Mr. Spund’s car, at the time they claimed to 
have observed that it was without lights, from positions 
where it would be exceedingly difficult to see whether 
the headlights were on or not. This must have been 
particularly so under the weather and light conditions 
described by Mr. Kunkel, who testified, as hereinbe¬ 
fore stated, that Connecticut Avenue at this point is a 
well-lighted street (R. 10); that the streets were wet 
at the time in question and “you got all kinds of re¬ 
flections from street lights or any other lights that 
might happen to be there ” (R. 11); that “the only 
difficulty with visability was a glare or reflection of 
lights in the street” (R. 8). As shown by Mrs. Kun¬ 
kel ’s testimony she must have been looking at Mr. 
Spund’s car from the rear at the time she observed 
that it was without headlights, and according to Mr. 
Kunkel’s testimony, when he observed that Mr. 
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Spund ’s car was without lights, he was standing on the 
east curb of Connecticut Avenue and Mr. Spund’s car 
was directly opposite on the west side headed south. 

Mr. Hawes, in whose car the injured woman was 
taken to the hospital by Mr. Spund (R. 35), was in a 
much better position to have observed the absence of 
lights from Spund’s car, if they had been absent at the 
time fixed by Mr. and Mrs. Kunkel, than were either 
of these witnesses. He was driving south (R. 34) on 
the west side of Connecticut Avenue (R. 35) and no¬ 
ticed the Spund car making the turn in the road (R. 
34) in front of him (R. 35), so that when Spund’s car 
was headed westwardly in making the turn it was nec¬ 
essarily headed in Hawes’ direction. Yet Hawes tes¬ 
tified that he noticed no absence of lights from the 
Spund car (R. 35). Mr. Hawes is in the real estate 
business with offices in the Southern Building (R. 34) 
and had no prior acquaintance with Mr. Spund (R. 35). 

The defendant testified positively that when he left 
his store for his home a few moments before finding 
the injured woman in the street, he turned on his 
lights (R. 28, 31), and further that he had later ob¬ 
served the reflection from them as he was making the 
U-turn in Connecticut Avenue (R. 31, 32). 

IV. 

But, even if the defendant had been charged with 
driving without headlights, and such charge had been 
submitted to the jury and found by them to be true, 
there was no evidence from which the jury could have 
found that the absence of such lights prevented the 
defendant from keeping a proper lookout for pedes¬ 
trians, which is the only charge of negligence upon 
which appellee now rests her case, or that the absence 


of lights in any way contributed to the alleged acci¬ 
dent. Negligence in a given case may be fully estab¬ 
lished and yet recovery be denied when the evidence 
is insufficient to justify a reasonable conclusion that 
such negligence was the proximate cause of the acci¬ 
dent. Recently this Court, speaking through Chief 
Justice Martin, in McLachlan v. Perry, 63 App. D. C. 
24, said at page 27: 

“It is elementary that one who seeks to recover 
of another on the ground of negligence on the 
part of the other assumes the burden of main¬ 
taining, not only the negligence complained of, but 
that such negligence has occasioned him loss”. 

In conclusion it should be remembered that the de¬ 
ceased was crossing a main-travelled highway in the 
night-time between street intersections and was about 
half way across when she was first observed by Mrs. 
Kunkel, the only witness who claimed to have seen 
her standing or moving; that there was no evidence 
tending to prove that Mr. Spund was not operating 
his car carefully and not traveling at a lawful rate 
of speed; that there was no evidence that he did not 
have his car under complete control or that he was 
not keeping an attentive lookout ahead. 

It is respectfully submitted that appellee has failed 
to justify by the evidence adduced at the trial the 
submission of the case to the jury upon either of the 
two charges of negligence referred to at the outset, 
and that the judgment below should, therefore, be re¬ 
versed. 

Walter C. Clephane, 
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